


CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State ok Georgia, 
AT ATLANTA, 


JANUARY TERM, 1871. 


Present—O. — ore CuIeF JUSTICE. 
H. K. McCAY, 
HIRAM WARNER, \ Junces. 


STONEWALL JACKSON LoAN AND BUILDING ASSOCIATION, 
plaintiff in error, vs. JAMES A. McGRUDER, et al., defen- 
dant in error. 


1. The Act of 1869, declaring the dignity of mechanics’ and laborers’ 
liens, and providing a summary mode for their enforcement, is not re- 
troactive so as to give them a preference over a specific lien by mort- 
gage, made by the debtor, before the passage of the Act. 

2. The lien of mechanics and laborers is a general one on all the pro- 
perty of the employers, and is to be enforced, as steamboat liens, so 
far as the steamboat lien law is applicable to the circumstances; and 
no specific property need be described in the affidavit or warrant. 

8. These liens are of the same dignity as other liens of the class for 
which summary remedies are provided, and they are superior to all 
other liens, even of prior date, vesting since the passage of the Act of 
1869. 


Liens. Before Judge Gipson. Richmond Superior Court.. 
June Term, 1870. 
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Stonewall Jackson Association vs. McGruder. 





On the.15th of February, 1868, the Stonewall Jackson 
Loan and Building Association took a mortgage upon certain 
property. They foreclosed it, had the property levied on in 
1869, and the sheriff sold the property and brought the 
money into Court. 

Various fi. fas. against the mortgagors came into Court to 
claim this money. ‘They were all in favor of laborers and 
mechanics, and sued out under the steamboat lien law, in 
March, 1869. Counsel for the Association moved to quash 
these fi. fas., because the proceedings did not show that mort- 
gagors had employed plaintiffs in fi. fas., and that these 
debts arose during and by reason of such employment; be* 
cause the affidavits did not specify the property on which 
lien was claimed ; because executions did not issue at once, 
on filing affidavits, but many days after. The Court refused 
to quash the fi. fas., and held that they would take the 
money from said mortgagee. This is assigned as error. 


McLaws & GANABL, for plaintiff in error. Mortgage 
being oldest, its lien is best: Constitution of 1868; sec. 30, of 
Art. I.; Act March 19th, 1869. Statutes not retroactive: 
Dwarris on Statutes, 540; 1 Ad. and E., 338; R. Code, secs. 
2, 6, 8; 1 Kelly, 173; 15 Ga. R., 496; 28th, 601; 34th, 
386 ; 40th, 562,576. If retroactive, unconstitutional : Con- 
stitution U. S., Art. I., sec. 10; Const. Ga., Art. I., see. 1; 
Art. XI, sec. 5. Priority of payment part of contract: 5 
Cranch. Taking it away impairs obligation; 1 How. R., 
311; 2d, 608 ; 38 Ga. R., 350; 39th, Hardeman vs. Downer, 
Lien law to be strictly followed: 6 Ga. R., 165. Motion to 
quash well taken: R. Code, secs. 3529, 3528; 9 Ga. R., 117, 
247; 10th, 371; 8th, 143; 16th, 578; 20th, 90, 581; 24th, 
325; 39th, 578. 


Barnes & Cummine; Hiniiarp & Kine; H. Ciay 
Foster, for defendants. 
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Stonewall Jackson Association vs. McGruder. 


McCay, Judge. 


1. Neither the Act of 1869, nor the Constitutional clause 
upon which it was founded, is retroactive in its terms. Both 
of them use language referring to the future, and it would 
be violating all the rules for construing statutes to give 
them a retroactive operation so as to affect rights vested 
before their passage: Dwarris on Statutes. We cannot, there- 
fore, agree with the Court below in giving these laborers’ 
and mechanics’ fi. fas. a preference in the distribution of this 
fund, over the lien of the plaintiff’s mortgage, made and duly 
recorded before the laws granting these liens had any exist- 
ence. 

2. These liens are, however, as the Constitution and the 
Act of 1869 provides, liens upon all the property of the em- 
ployer, from the date of the performance of the labor. It is 
true, the Act provides that they shall be enforced as steam- 
boat liens are enforced, and the Code requires the proceedings 
under the steamboat lien law to set out and describe the 
property, etc. Revised Code, section 1969. But obviously, 
the Act of 1869 intends that the steamboat lien law shall be 
followed only so far as it is applicable to the case. Almost 
all the liens created of late years are declared enforceable as 
steamboat liens are enforced. Act of 1866, for lien of fac- 
tors and landlords. See also, Code, 1971, 1972, 1974. But 
to hold parties to a rigid adherence to the letter of the steam- 
boat law would make these provisions wholly nugatory, as 
it would be impossible to conform, in this sense. As these 
liens of mechanics and laborers are upon all the property of 
the employer, we hold it unnecessary to describe any property 
specifically in the proceedings. 

3. As to the dignity of these liens, we understand the 
Statute of 1869 to put them on a footing with factors’ liens 
under the Act of 1866, and other liens of like character, 
as steamboat liens, mechanics’ liens, under the Code, and thus 
they are superior to judgments, mortgages and liens, for which 
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Branch, Sons & Company vs. Ansley. 


no special provision is made for their speedy and summary en- 
forcement. As to liens of equal dignity, they, by the Code, 
section 1982, take rank, the oldest first. As to the other 
liens, including mortgages, judgments, etc., they yield to the 
laborer and mechanic, even though of older date, unless they 
be older than the Act of 1869. 

We do not care to discuss the policy of this law, though we 
think it founded in good sense and based on a wise public pol- 
icy. It is intended to secure to a large class of poor people, 
dependent for subsistence upon the safe and speedy collection 
of their wages, a speedy mode of enforcing their just claims, 
It is intended also to give to these dependent people a pref- 
erence to ordinary debts. And this, as we think, is also a 
wise public policy. These claims are generally small; they 
belong, for the most part to persons who look solely to their 
daily wages for immediate subsistence, and if they lose that 
they are in want, and in danger of becoming a public charge. 
It is only in cases of insolvency that this preference can 
practically interfere with other debts, and the laborer, very 
properly, in our judgment, is thought by the Legislature to 
have the highest claim upon the assets of an insolvent debtor. 

Judgment reversed. 


Brancu, Sons & Company, plaintiffs in error, vs. J. A. 
ANSLEY, defendant in error. 
If the cause be fairly submitted to the jury, and there be evidence suffi- 


cient to sustain the verdict, this Court will not interfere with the 
refusal of a new trial by the Judge below. (R.) 


Branch, Sons & Company sued Ansley, and the jury found 
for Ansley, They moved for a new trial solely upon the 
grounds that the verdict was contrary to law, the charge of 
the Court and the evidence. The Court refused a new trial, 
and that is assigned as error. 
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Hazlehurst et al., vs. The Savannah, etc., Railroad et al. 


Barnes & CumMIn, for plaintiffs in error. 
F. H. Miuuer, for defendant. 
LocHRANE, Chief Justice. 


Where a motion was made for a new trial, on the ground 
that the verdict was contrary to evidence, and was overruled 
by the Court, and the record shows the case was fairly sub- 
mitted to the jury, and there is sufficient evidence to sus- 
tain their finding: 

Held, Under the previous rulings of this Court, that we 
will not interfere to set aside the verdict or grant a new trial 
when the case has been properly submitted to the jury, and 
there is evidence in the record to sustain the verdict, and the 
Court below has refused a new trial. 

Judgment affirmed. 


GeorcE H. Hazvienovrst ef al., plaintiffs in error, vs. THE 
SAVANNAH, GRIFFIN AND NortH ALABAMA RAILROAD 
Company et al., defendants in error. 


1. A general demurrer will not be sustained if there be any equity in 
the bill. 

2. It is not ultra vires for a railroad company, by its directors, to con- 
tract to issue to contractors for the completion of the road preferred 
stock in the company, in payment for work to be done, and to agree 
that a majority of the directors shall be the holders of a certain number 
of shares of said preferred stock ; provided the number of shares agreed 
to be issued does not make the whole amount of shares greater than 
the capital stock authorized by the charter. 

8. When a railroad company chartered to build a road from Macon to 
Brunswick (about two hundred miles) had completed fifty miles of the 
same, and had run the part completed for two years without any profit, 
and were wholly unable to complete the road, and the stock subscribed 
and paid in was only worth twenty cents on the dollar, and the compa- 
ny, at a general meeting of the stockholders, authorized the road to be 
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leased, or, on a failure of this, authorized the president and directors 
‘to take any steps or use any means which they may deem best and 
most efficient to relieve the company from its present embarrassments, 
and this without calling any other meeting of the stockholders;’’ and 
the president and directors, failing to lease the road, made a contract 
with certain builders to complete one hundred and fifty miles of the 
line and agreed to give them in payment therefor certain first and 
second mortgage bonds and to issue to them certain preferred stock in 
the whole line, and to make the holding of a certain number of shares 
of said stock a qualification of a majority of the directors, and at the 
next meeting of the stockholders, the president stated to them that a 
contract to complete the road had been made, not going into particu- 
lars, but stating that the first and second mortgage bonds and the pre- 
Serred stock was to be issued, but not undertaking to give anything 
more than a mere general synopsis of the contract, and there was no 
objection made by any of the stockholders, and the builders went for- 
ward and built the road and received the bonds and the stock : 

Held, That it is too late for any of the old stockholders, after the con- 
tract has been executed, to complain that there were terms in the 
contract not disclosed to them, which, if they had known, they would 
not have consented to; there being no charge of concealment or decep- 
tion, and the ignorance on their part being only the result of their own 
failure to examine the contract, which was open to their inspection. 

4. When there was a contract between a certain railroad company and 
certain contractors, in which it was stipulated that the chief engineer 
of the company should be the arbiter to settle, in the first instance, any 
disputes as to the work, and it was also agreed that the contractors 
should have the proceeds of the running of the road as it was, mile by 
mile completed, until the whole was completed and accepted by the 
company, and the chief engineer and president of the company, eleven 
months before the time fixed for the completion and when the road 
Was in many respects not completed according to the contract, ac- 
cepted the road as finished, with a view of putting the whole road im- 
mediately at work for the company and completing the unfinished 
work with the proceeds, and his acts were shortly after reported to a 

' meeting of the stockholders, who acquiesced in the transaction and 
continued for nearly a year to acquiesce in the running of the road 
and receipt of its earnings, it is too late for a small portion of the 
stockholders to complain of this action of the engineer, and to ask 
that an account be taken of the actual value of the work done, and 
that the builders be only allowed that value, especially if there be no 
offer to bring that value in money into Court. 

5. The Macon and Brunswick Railroad Company has no power, under 
its charter, to purchase stock in another railroad, or to contract with 
others, for a consideration, to purchase the same and run it in the 
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Hazlehurst et al., vs. The Savannah, etc., Railroad e¢ al. 


control of said other road for the benefit of the Macon and Brunswick 
Railroad. Such a contract is ultra vires, and the use of the State in- 
dorsed bonds, issued by virtue of the Act of 1871, is illegal, and any 
stockholder may come into equity to prevent it. 

. It is the right of any stockholder in the Macon and Brunswick Rail- 
road to require the company to set aside the two per cent. sinking 
fund required by the Legislatures of 1865-6, on its indorsement of the 
bonds of the company; but it must appear, before a Court of equity is 
resorted to, that a fair effort has been made by the complainant, to 
procure this to be done by the company. 

7. A Court of equity of this State will not enjoin non-residents of the 
State, who are not, and cannot be served with process, and who are 
outside of its boundaries, from doing acts of a personal character be- 
yond the State lines and beyond the jurisdiction of its process, for 
contempt of its order. Warner, J., dissents. 


oO 


Equity. Injunction. Corporations. Ultra Vires, ete. Be- 
fore Judge CoLeE. Chambers. Bibb County. March, 1871. 


This cause was begun in Bibb county by a bill, the prin- 
cipal averments of which were as follows: The Savannah, 
Griffin and North Alabama Railroad Company, incorporated 
by the Legislature of the State of Georgia, for the purpose of 
constructing, building, equipping and running a railroad 
from the city of Griffin, in the county of Spalding, to some 
point on the line of the State of Alabama, in the county of 
Carroll; and which road is now in actual course of construc- 
tion, with a roadway fully equipped, and regular trains run- 
ning from the city of Griffin to the city of Newnan, a distance 
of thirty-six miles, and with a board of directors and other 
officers. to manage and control its business operations, all 
appointed in compliance with its Act of incorporation, in 
order to fully carry out the purposes of its organization, and 
build and equip said road, accepted from the city of Macon, 
in the county of Bibb, (a body corporate and politic under 
the laws of the State of Georgia,) a subscription, bona fide, to 
the capital stock of the said Savannah, Griffin and North 
Alabama Railroad of $50,000 00, and then and there agreed . 
to the condition upon which said subscription was made, to- 
wit: To receive itipayment therefor fifteen hundred shares 
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of the capital stock of the Macon and Brunswick Railroad, a 
corporation also chartered by the Legislature of Georgia for 
the purpose of building, equipping and running a railroad 
from said city of Macon to the city of Brunswick, in the 
county of Glynn, and whose principal office is located in the 
city of Macon, in said county of Bibb, which said capital 
stock of the said Macon and Brunswick Railroad Company 
had been before that time duly issued to the said city of 
Macon, for so much money, viz: $100 00 per share, before 
that time actually paid in and contributed by the said city 
of Macon, and used by the said Macon and Brunswick Rail- 
road Company in the building and equipping of said road, 
in payment of said subscription of $50,000 00 so made, and 
then and there received said fifteen hundred shares of stock 
in payment of said $50,000 00 subscription of the city of 
Macon to the capital stock of the said Savannah, Griffin and 
North Alabama Railroad Company; and then and there is- 
sued to the said city of Macon certificates of stock to that 
amount, and took a transfer from the said city of Macon to 
complainants of the fifteen hundred shares of stock in the 
said Macon and Brunswick Railroad Company in payment 
therefor. By means whereof complainant became, and was, 
and still is, the legal holder and owner of the said fifteen 
hundred shares of stock, and entitled to all the rights, privi- 
leges and immunities of a stockholder in said Macon and 
Brunswick Railroad Company. 
And Andrew J. White, of the county of Pike, in said 
State, the owner and holder of two hundred and thirty- 
seven, or other large number of shares of stock in the said 
Macon and Brunswick Railroad Company which had bona 
fide been subscribed for and paid in to the treasurer of the 
said Macon and Brunswick Railroad Company, and after- 
wards duly transferred to him by the owners and holders of 
‘ the certificates thereof; and Alexander M. Speer, of the county 
of Spalding, in said State, an original subscriber, holder and 
owner of seven shares of the capital stocl® of said Macon and 
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Brunswick Railroad Company, paid in to the treasurer of 
said company at the rate of $100 00 per share, good and 
lawful money of the United States, also complain. 

And thereupon, in behalf of themselves and all others of 
the original stockholders in said railroad, who may come in, 
and on proper terms be made parties complainant, they say, 
that all of said stock owned and controlled by them, as afore- 
said, was subscribed and paid into the said Macon and Bruns- 
wick Railroad Company, by them, or those from whom they 
purchased, for the purpose of building and equipping a rail- 
road from the city of Macon to the city of Brunswick, in the 
county of Glynn, and was used and employed by said Macon 
and Brunswick Railroad Company, in building and equip- 
ping said road to the city of Hawkinsville, in the county of 
Pulaski, a distance of fifty miles; and in grading the said 
railroad from Cochran’s Station, in the county of Pulaski, a 
distance of seventy miles from thence, in the direction of 
Brunswick. 

Said Macon and Brunswick Railroad was fully completed 
and equipped from the city of Macon to the town or place 
called Hartford, on the Ocmulgee river, opposite to the city . 
of Hawkinsville, in November, 1865, and fully supplied 
with cars and motive power and all other conveniences neces- 
sary to its successful operation. 

And, up to the period of time when said Macon and Bruns- 
wick Railroad was completed and equipped, as aforesaid, so 
as to run its trains through to Hartford, they have no reason 
to doubt or question that the expenditures for said road, and 
cost of its equipment, were made by its directors and officers 
in good faith to the stockholders, and with a view to their 
best interests. Said road as thus completed was as to its 
road-bed a first-class road and of fair equipment, sufficient 
for the business which it commanded. Said company, up to 
and during the war and at its close, was but very little in 
debt, and that debt being on the basis of Confederate money, 
and which has long since been paid off at a rate of from 
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twenty to thirty cents on the dollar in United States cur- 
rency, leaving said company in the latter part of the year 
1865, almost wholly free from debt of any kind. The Presi- 
dent of said Macon and Brunswick Railroad Company, at 
the annual meeting of the stockholders thereof, held in the 
city of Macon, on the 6th of February, 1868, reported to said 
stockholders, that the entire indebtedness of said company, 
at that time, only amounted to the sum of $280,000 00; one 
half of that sum being a funded debt bearing only seven per 
cent. per annum interest, and the other half thereof being a 
floating debt, which he hoped speedily to extinguish with 
assets on hand, leaving only the funded debt of $140,000 00 
existing as a lien upon said road. Ina previous report made 
to the stockholders in annual meeting, on the 1st of Febru- 
ary, 1866, the president had made an exhibit of the financial 
condition of said Macon and Brunswick Railroad Company, 
by which it appeared that the stock list amounted to not 
quite $800,000 00, in round numbers, and then added, in 
words, as follows, to-wit: “ We have, then, for this sum of 
$800,000 00, a first-class road, fifty miles long, equipped and 
running, together with seventy miles additional ready for the 
iron rails, clear of debt or incumbrance of any description. 
Deducting $200,000 00 as cost of grading seventy miles, we 
have $12,000 00 per mile as the average cost of the fifty 
miles of running road; an extremely low figure for this de- 
scription of road.” The subsequent completion of the road 
from Hartford over into the city of Hawkinsville, together 
with its equipment, to meet increase of business, and the ne- 
cessity of building a bridge across the Ocmulgee river at that 
point, three hundred and thirty feet in length, on substantial 
stone masonry, costing, fur the entire extension from the 
point fifty miles from Macon, in road numbers, $100,000 00, 
accounts reasonably and properly for the amount of said 
company’s indebtedness, as made known in said report of the 
president to the stockholders, on the 6th of February, 1868. 
At which time, also, the president congratulated the stock- 
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holders upon the great improvement in the condition and 
prospects of said railroad company since the war had closed. 
Contrasting its condition then, with its condition at the time 
of making said report, he said: 

“At that time, (meaning the close of the war,) there re- 


. mained near twenty miles of iron and the first engine on -the 


road, unpaid for. This engine and two inferior ones, with 
half a dozen cars, constituted the sole rolling stock of the 
road ; an ordinary blacksmith shop furnished all the repairs 
for the same. ‘The track and bridging was sadly out of re- 
pair, accidents being frequent from this cause, with few sec- 
tion houses, freight houses, side tracks, or other requirements 
of a road. Since then, the old debts have been paid ; twelve 
miles of new rails have been purchased, the grading finished, 
the heavy bridge and trestle work across the Ocmulgee river 
and swamp finished, and the road extended into the town of 
Hawkinsville; good repair shops for engines and cars have 
been built in Macon; section and warehouses put up on the 
line, the track almost entirely relaid with new timber, chairs 
and spikes supplied, the bridging renewed, five new engines 
and forty new cars have been added to thé outfit. In fine, 
the road is complete, as to construction and equipment, no 
expenditure on these accounts being needed for the coming 
year, nor yet for some years to come, unless the road be ex- 
tended.” 

Previous to this, 6th of February, 1868, to-wit: On the 
3d of December, 1866, there was an Act, approved by the 
Governor of the State of Georgia, which had been previously 
passed by the Legislature thereof, “ entitled an Act to extend 
the aid of the State to the completion of the Macon and 
Brunswick Railroad, and for other purposes,” of which the 
following is a copy, viz: 

“Whereas, The Macon and Brunswick Railroad has been 
completed to the distance of fifty miles from the city of Ma- 
con, and is thoroughly equipped, and daily trains are run- 
ning thereon, and seventy miles additional are graded and 
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ready for the superstructure ; ‘and whereas, its completion to 
Brunswick would greatly inure to the benefit of the State in 
developing its agricultural, commercial and manufacturing 
interests ; and whereas, by reason of the financial embarrass- 
ments resulting from the late war, the stockholders of said 


railroad are unable to supply the capital necessary to the . 


completion of this great work : 

“Srcrion I. Be it enacted, etc., That his Excellency the 
Governor be, and he is hereby authorized to place the in- 
dorsement of the State of Georgia on the bonds of the Macon 
and Brunswick Railroad Company, which said company may 
issue, to the amount of $10,000 00 per mile, for as many 
miles of said road as are now completed, and the like amount 
per mile for every additional ten miles, as the same may be 
completed and placed in running order, on the following 
terms and conditions, to-wit: Before any such indorsement 
shall be made, the Governor shall be satisfied that as much 
of the road as the said indorsement shall be applied for, is 
really finished and in complete running order, and that the 
said road is free from all liens and mortgages, or other in- 
cumbrances which may, in any manner, endanger the security 
of the State; and, upon the further condition and express 
understanding that any indorsement of said bonds, when thus 
made, shall not only vest the title to all property of every 
kind which may be purchased with said bonds in this State, 
until all the bonds so indorsed shall be paid, but the said in- 
dorsement shall be, and is hereby understood, to operate as a 
prior lien or mortgage on all of the property of the company, 
to be enforced as hereinafter provided for. 

“Section II. In the event of any bond or bonds, indorsed 
by the State, as provided in the first section of this Act, or 
the interest due thereon, shall not be paid by said railroad 
company at maturity, or when due, it shall be the duty of 
the Governor, upon information of such default by any holder 
of said bond or bonds, to seize and take possession of all the 
property of said railroad company, and apply the earnings of 
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said road to the extinguishment of said bond or bonds, or 
coupons, and sell the said road and its equipments, and other 
property belonging to said company, in such manner and at 
such time as, in his judgment, may best subserve the interest 
of all concerned. 

“Secrion IIT. Repeals conflicting laws.” 

And the said Legislature of Geurgia, afterwards, and be- 
fore the indorsement, by the Governor, of any of the said 
bonds of the Macon and Brunswick Railroad, for the pur- 
pose of still further restricting the indorsement of the said 
bonds and the use thereof by the said railroad company, and 
the security of the State on account thereof, passed a resolu- 
lution, which was approved on the 4th December, 1866, of 
which the following is a copy: 

“Whereas, A bill has been passed at this session of the 
General Assembly, entitled ‘an Act to extend the aid of the 
State to the completion of the Macon and Brunswick Rail- 
road, and for other purposes ;’ and whereas, the said bill auth- 
orizes his Excellency| the Governor to place the indorsement 
of the State on the bonds of said company ; and whereas, no 
limitations were fixed upon the terms of sale of said bond; 
therefore, 

“Be it Resolved, That said company shall not sell or dis- 
pose of the bonds thus indorsed by his Excellency for more 
than ten per cent. discount, and the indorsement of the State 
upon the bonds of the said company shall not exceed $1,000,- 
000 00, until an amount of capital equal to the additional 
indorsement shall be bona fide subscribed and paid into said 
company. 

“2d. Be it further Resolved, That, in order more fully to 
secure the payment of the bonds of the said railroad com- 
pany, it shall be the duty of said company to set apart, an- 
nually, two per cent. of the amount indorsed for, as a sinking 
fund, which shall be invested in State bonds and deposited 
with the Governor, to be held in trust for said company, and 
which shall be applied exclusively to the payment of the 
bonds of said company. 
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“3d. Be it further Resolved, That his Excellency the Gov- 
ernor be authorized to withhold his indorsement upon the 
bonds of said company until the president and directors of 
said company give him written acceptance of the terms of 
these resolutions, and that these resolutions are received as 
explanatory of the bill extending the aid of the State to said 
Macon and Brunswick Railroad Company, and equally bind- 
ing with said Act.” 

This Act of the Legislature, with the preamble and reso- 
lutions explanatory thereof, with all the terms and conditions 
of both the Act and resolutions, were accepted by the presi- 
dent and board of directors of said company ; the object of 
said company, in procuring said indorsement of its bonds by 
the State of Georgia, was to build, complete and equip its 
said road through to the city of Brunswick, at such time as 
it could, upon proper terms, procure the means to do so by 
the aid of the State’s indorsement. 

It will thus be seen, by this retrospective view of the con- 
dition of said company, that, on the 6th February, 1868, its 
prospects were very flattering indeed. It, then, had a first- 
class road, completed and fully equipped, from Macon to 
Hawkinsville, with its track and bridges in first-rate order, 
with all necessary section and station houses; with engines, 
cars and machinery sufficient for all purposes, with a debt of 
only $140,000 00, running at seven per cent. per annum in- 
terest ; with an Act authorizing the indorsement of its bonds 
by the State to the amount of $10,000 00 per mile of its 
completed road, and the same amount per mile upon every 
succeeding ten miles, as it should be completed and ready for 
the trains. 

Owing to the low price of cotton, and the consequent de- 
pression occasioned thereby, together with anomalous politi- 
cal condition of the State of Georgia, rendering her bonds 
less valuable in the great money centres, it was not deemed 
advisable by the stockholders, at their meeting in February, 
1868, to take any immediate steps looking to an early com- 
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pletion of their road; but, on the contrary, it was deter- 
mined to “await the return of happier days.” At this 
meeting the stockholders elected a Board of Directors for the 
ensuing year, consisting of George H. Hazlehurst, President ; 
T. R. Bloom, Stephen Collins, B. F. Ross, N. McDuffie, 
George S. Obear, L. N. Whittle, Charles Day and J. A. Bar- 
elay. 

At the next annual meeting of the stockholders, held on 
the 4th day of February, 1869, it was reported by the presi- 
dent that a contract had been closed with certain parties in 
New York, for the completion of said road; but without 
going into the particulars of said contract. He did not un- 
dertake at that time to give anything more than a mere 
general synopsis. He stated that the parties known in the 
agreement were Messrs. Hull and Miller, representatives of 
“strong capitalists” in New York city; that they had un- 
dertaken to furnish the entire graduation, masonry, bridg- 
ing, trestle work, buildings and water stations; to furnish 
iron, chairs, spikes and cross-ties, lay the main track and 
sidelings, etc., and do everything else needed to put the road 
in successful operation; also, to meet the interest accruing 
on the bonds (meaning the State indorsed or first mortgage 
bonds) during the construction ; and that the length of road 
thus to be constructed, was, in round numbers, one hundred 
and fifty miles. He further stated, that these contractors, 
Hull and Miller, were to receive for this work per mile, 
$10,000 00 of the first mortgage bonds of the Company, 
endorsed by the State, $6,000 00 of the second mortgage 
bonds, and $10,000 00 in stock rendered preferred in so far 
as being entitled to first earnings up to eight per cent. after 
interest in bonds and other expenses were met. He also went 
into an argument, with an array of facts and figures, to show 
that said contract was a very advantageous one for the com- 
pany. 

The real parties to this contract, the “ strong capitalists,” 
whom Messrs. Hull and Miller represented, were divers per- 








24 SUPREME COURT OF GEORGIA. 


Hazlehurst et al., vs. The Savannah, etc., Rrilroad e¢ al. 


sons and firms, (all of the individuals composing said firms 
being unknown to complainants) George D. Morgan, of the 
city of Boston, and the State of Massachusetts ; Dabney, Mor- 
gan & Company, M. K. Jessup & Company, 8. L. M. Barlow, 
Morris Ketchum, D. Willis James, James R. Jessup, Foster & 
Thompson, J. S. Morgan & Company, James Godwin, L. P. 
Menturn & Company, J. Millbank, W. R. Garrison, W. H. 
Hays, and William H. Gray, all residents and citizens of the 
State and city of New York, who put forward Messrs. Hull 
and Miller as the parties to the said contract, when in truth 
and in fact, Hull and Miller were but the agents and confede- 
rates of said parties, the “strong capitalists,” as aforesaid. 

The terms and conditions of said contract with Hull and 
Miller, and these “strong capitalists,” further than as re- 
ported by the president of the company, as hereinbefore set 
forth, were wholly unknown to them, and the great majority 
of the stockholders in said company, and has quite recently 
come to their knowledge, by seeing a printed copy of the 
same attached to the answer of the president of the com- 
pany, to a bill filed by other parties, as an exhibit. A copy 
of said contract is attached. 

By reference to this contract it will be seen that it was a 
most eatraordinay contract, and in all its main features, much 
more favorable to the parties of the first part, to-wit: Hull 
and Miller and the “ strong capitalists,” than to the stock- 
holders, whose money had built that portion of the road then 
in running order, and whose influence had obtained the 
State’s indorsement of its bonds. 

By the third paragraph, in section ... of said contract, it will 
be seen that it provides for the payment to said contractors of 
$1,500 000 00 of the preferred capital stock of said company, 
said stock to be entitled to dividends at the rate of eight per 
cent. per annum, before the common stock, to-wit: that held 
by complainants, and all other stockholders in said road, 
should receive any dividend whatever. By the eighth section 
it was further provided that all these securities, to-wit: second 
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mortgage bonds, and this eight per cent preferred stock, 
should at once be issued by said company, and placed in the 
hands of Dabney, Morgan & Company, as trustees, that said 
trustees should, upon completion of each section of ten miles 
of said railroad, obtain the indorsement of the State upon 
said first mortgage bonds, and that said trustees should then 
deliver the said securities, (first mortgage and second mort- 
gage bonds, and eight per cent. preferred guaranteed stocks) 
to such persons as the parties of the first part (Hull and 
Miller,) in writing, should direct. 

And it was further agreed, that a majority of the board 
of directors (in said Macon and Brunswick Railroad Com- 
pany) shall each be the holder of two hundred shares of pre- 
ferred stock, and that such directors should be elected as 
soon as there were parties qualified to serve, that is to say, 
as soon as Messrs. Hull and Miller, acting for these “strong. 
capitalists,” should order Messrs. Dabney, Morgan & Com- 
pany, in writing, to deliver said eight per cent. preferred 
stock to themselves, or any other person belonging to “ the 
ring” of “strong capitalists.” 

The board of directors, in these stipulations in said con- 
tract, exceeded their powers, and went beyond any authority 
conferred upon them by the charter or amended charters of 
said company. By so doing, they virtually provided for the 
appointment of a board of directors, composed of a majority 
who were non-residents of the State of Georgia, and whose 
interests were in conflict with the interests of the original 
stockholders in said road, and which majority, being thus the 
holders of said preferred stock, could control the manage- 
ment and the financial affairs of said company as they might 
desire. 

By said stipulation in said contract, a great fraud was per- 
petrated upon the original holders of stock in said road, and 
in direct violation of the company’s charter and amended 
charter, which provides that the stock in said road shall be 
so many shares, subscribed for and paid in, at $100 00 per 
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share. Whereas, this large amount of controlling, preferred 
stock agreed to be issued at once, was issued under said con- 
tract, without the payment of $1 00 into the treasury of the 
company, and, also, before any work upon said road, under 
said contract, amounting to $1 00 in value, had been done 
and performed by the said Hull and Miller, or the parties 
whom they represented ; and, further, by the agreement be- 
tween said contracting parties, said preferred stock, amount- 
ing to the sum of $1,500,000 00, was only estimated and 
valued at the sum of $300,000 00. And for this sum of 
$300,000 00, not paid in, but to be worked out by the said 

Hull and Miller and their confederates, after the issuing of 
the same by the president, they were to obtain a controlling 

majority of the board of directors in said company, in viola- 

tion of the rights of complainants, and other original and 

bona fide stockholders, who had paid into the treasury of 
said company over $800,000 00 of its capital stock. If this 

part of said contract had been made known, as it should have 

been made known, to the stockholders in annual meeting, it 

would have been rejected ; not having been brought to their. 
knowledge, and approved by them, the board of directors 

had no right, under the charter, to make it, and the issuing 

of said stock, under the contract, and the controlling influ- 

ence thereby bartered away, was, and is, absolutely void and 

of no binding force or effect upon said original stockholders, 

and was, and is, in legal contemplation, a fraud upon them, 

which is reNevable only in a Court of equity. 

This stock, thus illegally issued, has since, until the pres- 
ent time, been used by said Hull and Miller, and their con- 
federates, in advancing their own individual interests, and in 
controlling and managing the affairs of said railroad in such 
a manner as to completely destroy the value of the old stock 
in said road in the markets of the country. In other words, 
the said “ strong capitalists,” have combined and confedera- 
ted, together with the president and a few of the directors, 
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resident in the State of Georgia, to swindle the old stock- 
holders out of their entire property. 

By the 3d section of said contract, said Hull and Miller un- 
dertook and agreed to build said railroad as a single track, of 
five feet guage, with side tracks or turnouts not exceeding one 
thousand feet in every ten miles; the road-bed to be eighteen 
feet wide in the cuts, and twelve feet wide in embankments, 
with slopes of half horizontal to one perpendicular, in the 
cuts; the rails to weigh not less than fifty pounds per lineal 
yard; chairs to be wrought iron, with double lip, the whole 
length, and to weigh ten pounds each ; spikes to be nine-six- 
teenths of an inch square, by five inches long; cross-ties to 
be six by eight inches and nine feet long, and laid two feet 
three inches, from centre to centre. 

And by the 4th section of said contract, said contracting 
parties further agreed to build over the Ocmulgee river, at 
the crossing thereof, a substantial Howe truss bridge, with 
stone piers and abutments, (faced with rubble work,) said 
piers to be founded upon timber cribs, built up to low water 
mark, and filled in and surrounded with loose stone, in the 
usual manner; and over all other streams and depressions 
where needed, trestle bridges, on piles driven into the swamp 
a sufficient depth to insure a solid foundation. 

And, by the 5th section, it was further agreed, that the 
line should be provided with a good wooden water tank for 
every twenty miles in length of the main line, and depot 
buildings, platforms and wood sheds, to be erected where ne- 
cessary, in accordance with the plans and directions of the 
chief engineer of the party of the second part; the entire 
cost of all such buildings and tanks not to exceed $20,000 00, 
upon the road to Doctor Town; and $30,000 00, if comple- 
ted to Brunswick, and the places where such depots are to be 
erected, shall be determined by the said parties of the first 
part. ‘All work to be done in a substantialmanner, and to 
the satisfaction of the chief engineer of said railroad com- 


pany.” 
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By the first paragraph of the eleventh section of said con- 
tract, it was agreed, that, until the whole of said railroad, 
agreed to be constructed, or any portion thereof, should be 
delivered to the company, the net earning upon such com- 
pleted portion should be paid over to the trustees therein- 
before appointed. 

And by the second paragraph of the same section, it was 
provided, that the interest upon the bonds of said railroad 
company, delivered to the parties of the first part, to-wit: 
Hull and Miller and their confederates, should be paid by 
the said Hull and Miller. 

If complainants and the other stockholders in said com- 
pany had known and approved of this entire contract, they 
had a right to expect that it would be carried out in good 
faith by the other contracting parties, and that the President 
and chief engineer of said railroad company would compel 
them so to do. 

The Savannah, Griffin and North Alabama Railroad, ex- 
pressly charges that the stock so taken by it, from the city 
of Macon, in payment for its own stock, was taken upon 
‘ faith of the representations made by the president of the 
said Macon and Brunswick Railroad Company, that it was a 
good contract, and would be executed in good faith, and with 
the hope of selling said stock again, to provide the means 
for the completion of its own road; and but for said repre- 
sentations, and the confident belief said contract would be 
carried out in good faith, A. J. White would not have pur- 
chased said stock, held by himself in said railroad. 

Whereas, said road-bed was not made according to contract, 
eighteen feet wide in the cuts, and twelve feet wide in the 
embankments ; the cuts in many places were scarcely wide 
enough to admit the passage of the trains, and entirely defi- 
cient in the usual and customary drainage to carry off the 
surplus water; the embankments in no place exceeded the 
width of the cross-ties, and in many places the ends of the 
cross-ties protruded over beyond the embankments at both 
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ends; the slopes in the cuts were not made as stipulated in 
the contract, but much steeper, and more liable to cave, 
than if as provided; the rails, chairs and spikes in some 
places, were of a quality inferior to that required by the con- 
tract; the cross-ties were gotten out of small pine trees, 
scalped on two sides, and laid without regularity, and many 
of them so worthless as to be rotten and unfit and unsafe to 
run trains over in twelve months after they had been put 
down; the side tracts or turnouts, not exceeding one thou- 
sand feet in every ten miles, were not provided according to 
said contract; the bridges across the Ocmulgee river, at the 
crossing thereof, was not of the substantial and durable 
character provided for, but cost much Jess by several thou- 
sand dollars than it should have cost according to the pro- 
visions and stipulations in said contract; substantial trestle 
bridges, ‘on piles driven into the swamp, a sufficient depth 
to insure a solid foundation,” were not provided, over small 
streams and depressions where water had to be crossed, but on 
the contrary, in many such places along the line of said road, 
worthless temporary bridges made in the rudest and simplest 
manner, of pine logs cut green from the forest, and laid end 
to end, with cross-ties on top to support the iron rails, with- 
out any solid foundation whatever, were constructed in reck- 
less disregard of said contract, and of the lives and limbs of 
persons to be transported over said places by the trains of 
said company. And, in many places where embankments 
were necessary, these worthless, rude and dangerous pine 
bridges, were substituted in place thereof, costing very much 
less than a proper embankment. 

Said road, instead of being graded and completed contin- 
uously from end to end, so that it might be used, was graded 
and completed in broken sections, not connected together so 
as to admit the passage of trains; and while thus in broken 
sections was reported to the State authorities as a completed 
road, the bonds indorsed by the State issued for such sections 
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at the usual rate per mile, and the interest thereon, com- 
menced to run. 

Previous to the time when the trains ran over said road 
through to Brunswick, the precise date being unknown, these 
holders of the fraudulent preferred stock issued to them, 
were, by virtue of said stock, created directors in said com- 
pany; and being a majority of the board of directors, dic- 
tated and controlled its entire management; and, with the 
aid of their confederates or agents, Hull and Miller, hurried 
up the work, so as to get the iron rails laid down continu- 
ously through to Brunswick, some eleven months earlier 
than they had contracted to do; and instead of building a 
first-class road, ready for immediate business, and a substan- 
tial, durable road, it was not even a third-class road, but fell 
far short of the contract in every respect, and was not only 
unsafe, but absolutely dangerous as a highway of travel; 
running off of trains, misconnections, and smash-ups, were of 
daily occurrence. In many places, in the cuts, and for want 
of proper and necessary drainage, the water stood upon the 
track, and the passing of heavily laden trains, caused the 
cross-ties to sink into the mud, so as to bury the iron rails 
beneath the surface of the earth. 

In this unfinished and unsafe condition, it was received 
from said contractors as being fully completed according to 
contract. This was done by a combination and confederacy 
between the president and board of directors, to defraud 
the stockholders and holders of the old bona fide stock, or 
dictated and compelled, by the majority of the board, who 
were the holders of the fraudulent preferred stock, and the 
beneficiaries of this gigantic fraud. For, by this acceptance 
of the road in its then condition, the expense attendant upon 
its completion as a first-class road, was shifted from the con- 
tractors to the corporation itself; and not only that, but the 
interest accruing upon the State indorsed bonds which the 
contractors had agreed to provide for until the completion 
of the road, had also to be assumed and paid for by the cor- 
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poration. It is true that the terms of the contract provided 
that the net earnings of that part of the road completed by 
these contractors, should be paid over to the trustees, for 
their use, until the road was turned over by them to the 
company ; and in surrendering the road, of course it will be 
contended that they surrendered also these net earnings as a 
compensation for the interest to accrue upon the State in- 
dorsed bonds; but the net earnings of said road during the 
past year, have not been sufficient to complete the same as a 
first-class road, and pay the interest upon said bonds, And 
the loss for damages to trains in runing over a defective road, 
by running off, and other causes, has amounted to a very 
large sum. 

Since the said “ strong capitalists” have been made direc- 
rectors, by virtue of their being the holders of said so-called 
preferred stock, they have seen fit to buy five thousand, or 
other large number of shares of stock, in the “ Macon and 
Western Railroad Company,” paying therefor in Macon and 
Brunswick State indorsed bonds; a purchase made on their 
own private account, in which the said Macon and Bruns- 
wick Railroad Company had no interest; the stock was not 
bought by them for said road, nor will it receive one dollar 
of the dividends accruing upon the same. And yet it seems 
that said directors, residing in New York, in connection with 
Charles Day, a Georgia director, temporarily sojourning in 
New York city, held a meeting of said board of directors, 
in New York city, some time during the past summer, and 
then and there passed a resolution voting to themselves, as 
the purchasers of said five thousand shares of “ Macon and 
Western Railroad stock,” and as a compensation for such 
purchase, $200 000 00, of what they were pleased to desig- 
nate “income bonds” of the Macon and Brunswick Railroad 
Company, and then and there, from their office in New York 
city, directed the president and treasurer of said company in 
Georgia, to issue such “income bonds” to M. K. Jessup and 
others, members of said board of directors. And said bonds 
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have been issued, and are now outstanding as a part of the, 
prima facie, existing indebtedness of said road, and also, to 
be paid in preference to any claim of any other holder of the 
original stock of said company. 

During the past session of the Legislature of the State of 
Georgia, and after said Macon and Brunswick Railroad Com- 
pany had been for several months running its trains through 
to Brunswick, said New York Board of Directors, aided and 
assisted by George H. Hazlehurst, the president thereof, and 
against the protest, and in spite of the opposition of A. J. 
White, and at considerable cost to said company, succeeded in 
procuring the passage of a bill, which was approved by the 
Governor, granting additional aid to said Macon and Bruns- 
wick Railroad of $3,000 00 per mile, amounting in the ag- 
gregate to about $600,000 00, when there was no necessity 
for any such aid, if aid it may be called, as. it was but a bill to 
increase the indebtedness of said road $600,000 00, without 
any corresponding benefit, except it might be to confer a 
gratuity upon the holders of the fraudulent preferred stock 
aforesaid, and thus increase their profits, at the expense of 
the other stockholders in said road. For the only legitimate 
effect of the issue of said bonds, as a debt, and a first mort- 
gage debt, would be to still further depreciate the value of 
their stock, if such a thing were possible. 

It was represented to a committee of the Legislature, in 
order to procure the passage of the Act aforesaid, that the 
$600,000 00 additional State indorsement of the bonds of 
said railroad was wanted for the purpose of paying off 
$1,100,000 00 of the second mortgage bonds of said com- 
pany, and that it would be so used; whereas, it was never 
the intention of said parties, controlling said railroad, to ex- 
tinguish any portion of said debt held by themselves, but to 
retain said second mortgage bonds, and to obtain and hold 
said $600,000 00 of the State’s additional indorsement of the 
bonds of said company for their own use and benefit, to the 
exclusion of the other stockholders in said railroad. The 
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issuing of said bonds by the president of the company, and 
their indorsement by the treasurer of the State would be an- 
other great fraud upon the rights of complainants, in the 
premises, and form an additional link in the great chain of 
frauds perpetrated upon the original stockholders, since the 
contract for the completion of said railroad was entered into, 
by the board of directors, with Hull and Miller, and their 
principals and confederates. 

The provisions of said Act, and resolutions explanatory 
thereof, of December 3d, 1866, granting aid to the said rail- 
road, which provided that said company should set apart, 
annually, two per cent. upon the amount indorsed by the 
State, and deposit the same with the Governor of the State, 
as a sinking fund for the payment of said bonds, have not 
been complied with, as, in equity and good conscience, they 
should have been. Said board of directors and holders of 
of preferred stock, in their greed for gain, have overlooked 
the rights of the State of Georgia, under that Act, as well as 
the rights and interests of complainants. And while their 
failure to comply with that provision does not jeopardize the 
interests of the State—the road, with its equipment, being 
ample to indemnify the State for its liability as indorser—yet, 
it does jeopardize the interests of complainants, and renders 
their chances for getting dividends in the far distant future, 
still more remote and uncertain. 

The liability of said railroad, prima facie, as it now ex- 
ists, is about as follows: 


First mortgage State indorsed bonds........ seceeayp eaiinbet vs oes $1,950,000 00 
Second mortgage bonds .........+0 cesses seeeeeeee hecobeocbnprnnesephld 1,100,000 00 
Eight per cent. guaranteed stock.........00csssseeee seecee seseseees 1,500,000 00 
Additional State aid.........  detonsnen qonaspitlone coatananpanlataaenias 600,000 00 


‘* Income bonds,’’ issued by order of New York directors, 
and all in the hands or control of said Hull and Miller, 


or ‘‘ strong capitalists’? in New York.....ssrse seseee sores 200,000 00 
a a ee TT ae mee, ene $5,350,000 00 


Taking the estimates of the president of the company, 
who made the contract with these parties for the completion 
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of said road, this amount of the company’s liability was only 
rated at the following sums, leaving out fifty miles of com- 
pleted road at the time said contract was entered into; and 
estimating the State bonds turned over to them, in round 
numbers, at $1,500,000 00, we arrive at the following: 


$1,500,000 00 State indorsed bonds, at 90 cents............s0008 
1,100,000 00 second mortgage bonds, at 50 cents 
1,500,000 00 eight per cent. preferred stock, at 20 cents.. 
200,000 00 income bonds, at 00 
600,000 00 additional State aid, at 00 


Add to this the amount of State’s indorsed bonds, for the 
fifty miles of completed road before the contract was 
entered into, and we have the sum Of........s00++se0ssseeee 


As the legitimate indebtedness of said road, which, to- 
gether with the amount of original stock, $800,000 00, 
will show us the actual cost of its building and equip- 


Making the total actual cost.........--s0+++ © sce sosconece seseeeeee 
instead of... .....+0 © ceencese © seccce ceccce seseceee -$6,150,000 00. 


If the holders of said fraudulent, so-called preferred eight 
per cent. guaranteed stock are permitted to continue in the 
management and control of said railroad, the interests of 
complainants therein will be entirely destroyed, and irrepara- 
ble injury will be the result to them, as well as to all the 
other holders of stock, other than the holders of the so-called 
preferred stock in said company. 

In addition to the great advantages accruing to the said 
Hull and Miller and their principals, as aforesaid, under that 
part of said contract already referred to, it was further stip- 
ulated and agreed, that said Macon and Brunswick Railroad 
Company should use every effort to obtain donations of land 
and other property from the City of Brunswick, the Bruns- 
wick Land Company, the Canal Company, and the various 
land owners in and near the city of Brunswick ; which pro- 
perty was to be conveyed to the trustees, as thereinbefore 
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appointed, (Dabney, Morgan & Company,) for the benefit of 
said Hull and Miller, thereby transferring and agreeing to 
transfer to said Hull and Miller, and the parties whom they 
represented, all the material and substantial advantages ac- 
cruing to said company from a completion of their road to 
Brunswick, other than the value of freights over said rail- 
road. 

Prior to the making of said contract, the city of Bruns- 
wick had made a subscription to said road of $300,000 00 
of its bonds, contingent upon the completion of the same 
from Brunswick to section number seven, on the Atlantic 
and Gulf Railroad; and also depot grounds, to the extent of 
thirty acres inthe heart of the city of Brunswick, with an 
avenue of one hundred and fifty feet in width, opened through 
the city limits, for the passage of the railway tracks to the 
deep water of the bay. All of which magnificent donation, 
except the mere trackway through the city, has been trans- 
ferred from the company to the said Hull and Miller and 
their confederates. What other donations they may have 
received since the making of said contract, and likewise 
transferred to said parties, is unknown, and on this point 
they pray a discovery of the facts. 

Either the blindest folly, the most ignorant stupidity, or 
the grossest fraud on the part of the agents and officers of 
said company, must have induced them to make such a con- 
tract; whether it was the result of either ignorance or fraud 
on their part, the advantages which the said Hull and Miller 
and their confederates have obtained thereby, are inequitable 
and unjust to complainants. 

The president and board of directors in said railroad com- 
pany, have betrayed the trust reposed in them, and never, 
since the signing of said contract for the completion of said 
road, have, in good faith, represented the interests of the old 
bona fide stockholders therein, but have combined and con- 
federated with the parties hereinbefore named, to defraud 
complainants out of their entire interest in said railroad. 
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Many other illegal and fraudulent acts have been done and 
performed by said board of directors, since by the issue of 
said preferred stock, the management of the affairs of said 
corporation was thus illegally and fraudulently taken away 
from the old stockholders and transferred to them; but owing 
to their having all the books, papers, accounts and documents 
of every kind relating to the management of said railroad 
in their possession, and beyond the reach of complainants, 
they cannot at this time specify more particularly without 
a discovery from said defendants. 

In view of the facts aforesaid, it is necessary that the 
affairs of said corporation be wound up and settled, and an 
account taken between complainants and the said defendants, 
and a distribution had of the assets thereof among all per- 
sons legally entitled to a participation therein. 

In consideration whereof, they prayed injunction to be 
directed to George H. Hazlehurst, President, and to CO. S. 
Dabney, J. P. G. Foster, M. K. Jessup and J. Millbank, of 
the State and city of New York, holders of said so-called 
preferred stock, and by virtue thereof directors in said rail- 
road, restraining them, and each and every of them, by 
themselves or their agents, from all further control or man- 
agement of said railroad, or interference with its manage- 
ment or control until the further order of this Court; and 
to appoint some fit and proper persons to take charge of the 
said Macon and Brunswick Railroad, together with its cars, 
engines, and machinery, property and effects of every kind 
and to invest him with all the powers, and to require of him 
to perform the duties and assume the responsibilities of a 
Receiver of this Honorable Court, to manage and control 
said railroad, run its trains and transact all legitimate busi- 
ness, in the interest and for the benefit of all parties con- 
cerned, until the further order of this Court, and to restrain 
the officers of said company from the issuing of the addi- 
tional bonds of said company, to the amount of $600,000 00 
for the purpose of procuring the State’s indorsement there- 
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on, in compliance with the Act of the Legislature at its recent 
session in 1870; or if said bonds have been already issued 
and not indorsed, to enjoin N. L. Angier, the Treasurer of 
the State of Georgia, from placing the State’s indorsement 
thereon, until further order of this Court; that the said Hull 
et al., may be enjoined from negotiating, selling or transfer- 
-ring the said second mortgage bonds of said company, the 
said so-called eight per cent. preferred stock of said railroad 
company, the $200,000 00 of so-called “ income bonds” of 
said company, and, if issued and indorsed to them, the said 
$600,000 00 of the road’s State indorsed bonds, authorized by 
the last Act of the Legislature, as aforesaid, and that they 
may also be enjoined from any and all interference in the 
management of said railroad, or its affairs, until the further 
order of this Court. It propounded questions to Hazlehurst 
only. 

The final decree prayed for was as follows: 

1st. That said $1,100,000 00 of the said second mortgage 
bonds of the said Macon and Brunswick Railroad Company, 
in the hands or under the control of said parties, defendants 
hereto, or either of them, or their agents and confederates, be 
cancelled and delivered up, and that they receive, in a general 
account and settlement, the sum of $550,000 00, in lieu 
thereof, in money, with interest thereon from the time when 
the amount represented by said bonds became actually due 
and payable for work done by them upon said railroad. 

2d. That said $1,500,000 00 of said preferred stock, or so 
much thereof as may be held by the said defendant, or either 
of them, be also cancelled and delivered up; and that they 
receive in lieu thereof, in a general account and settlement, 
the sum of $300,000 00, and no more, for the whole of said 
stock, or pro rata, for a less amount in money, with interest 
thereon from the time when said sum of money became act- 
ually due and payable for work done, or materials furnished 
by them, for the use of said railroad company. 

3d. That said so-called “income bond,” for the sum of 
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$200,000 00, may be delivered up, cancelled and declared 
void ; or if sold or transferred to a bona fide holder for value, 
by the said defendants, that they, the said defendants, may 
account to said company for the total amount of said com- 
pany’s liability on account thereof. 

4th. That said State indorsed bonds, under the authority 
of the Act of 1870, may be perpetually enjoined from issu-- 
ing; or if issued and not yet indorsed, that the treasurer of 
the State of Georgia may be perpetually enjoined from plac- 
ing the State’s indorsement thereon ; or if issued and indorsed, 
that the said defendants may be perpetually enjoined from 
using, transferring or negotiating them; or if issued, indorsed 
and negotiated, that they may account to and with said com- 
pany, in a general settlement, for the amount of said com- 
pany’s liability on account thereof. 

5th. That said Dabney, Morgan & Company, as trustees, 
may account to and with said railroad company, in full, and 
upon a full, fair and complete exhibit of all their actings and 
doings as such trustees; that they may account to and with 
said company for any and all balances found to be remaining 
in their hands, as such trustees, and for all damages or losses 
that said railroad company may have sustained, by reason of 
the complicity of said trustees, or either of them, in the ille- 
gal and fraudulent transactions hereinbefore set forth and 
charged. 

6th. That said Hull and Miller et al., may jointly and sey- 
erally account for all State indorsed bonds, second mortgage 
bonds, preferred stock, income bonds, money, bills, notes, or 
other assets of any and every kind and description, belong- 
ing to said Macon and Brunswick Railroad Company, or at 
any time under the control of said railroad company, which 
may have, at any time, been paid to, or gone into the posses- 
sion or control of them, or either of them, under and by 
virtue of said fraudulent contract, or in consequence of any 
transaction growing out of said contract; that an account 
may be taken, under the direction of the Court, and an esti- 
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mate made, showing the difference in the cost of the con- 
struction of said railroad as a first-class, finished, and com- 
pleted road, and as it was in its unfinished and incomplete 
condition at the time of its delivery by them, or their agents, 
to George H. Hazlehurst, president, and its acceptance by 
him, as president; and that they, the said defendants, may 
be decreed to account to and with said company for said dif- 
ference in value. 

7th. That, upon said accounting and settlement being had, 
if anything be found to be justly and equitably due and ow- 
ing to said defendants, such a decree may be rendered as will 
fully secure to them all their rights and interests in said rail- 
road company, and at the same time fully secure and protect 
the rights and interests of all other of the original and bona 
fide stockholders in said company. 

The contract alluded to was as follows: “This agree- 
ment, made this, the 25th day of June, 1868, between George 
G. Hull, of the city of New York, and Sidney G. Miller, 
also of the city of New York, parties of the first part, and 
the Macon and Brunswick Railroad Company, a corporation, 
created by and under the laws of the State of Georgia, of 
the second part: ; 

“1st. Witnesseth, that the parties of the first part, in con- 
sideration of the covenants hereinafter contained, to be kept 
and performed by the party of the second part, hereby agree 
to build and construct the unfinished portion of the Macon 
and Brunswick Railroad, from the present terminus of the 
main line, in Pulaski county, to the city of Brunswick, 
Georgia, a distance of about’ one hundred and forty-seven 
miles, and to complete the same before the Ist day of Janu- 
ary, 1871. 

“2d. It is further agreed, that the route to be adopted for 
the line shall be the same as that now proposed by the en- 
gineer of the party of the second part, and shown upon his 
plans and profiles, and marked red on the map of the State 
of Georgia hereto annexed, and crossing the Atlantic and 
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Gulf Railroad at or near Doctor Town; the line, however, 
to be subject to such modifications and changes as may be 
deemed necessary by the party of the second part in making 
their final location, provided that the cost of construction is 
not increased thereby. 

“3d. It is further agreed, that the said railroad shall bea 
single track, of five feet guage, with side tracks or turn-outs 
not exceeding one thousand feet in every ten miles. The 
road-bed to be eighteen feet wide in the cuts and twelve feet 
wide on the embankments, with slopes of half horizontal to 
one perpendicular in the cuts. The rails to weigh not less 
than fifty pound per lineal yard. Chairs to be wrought iron, 
with double lip the whole length, and to weigh ten pounds 
each. Spikes to be nine-sixteenths inch square by five inches 
long. Cross-ties to be six by eight inches, and nine feet 
long, and laid two feet three inches from centre to centre. 

“4th. A substantial Howe truss bridge to be built over 
the Ocmulgee river, at the crossing thereof, with stone piers 
and abutments (faced rubble work)—-said piers to be founded 
upon timber cribs, built up to low water mark and filled in 
and surrounded with loose stone in the usual manner; and 
over all other streams and depressions where water may be 
needed, trestle bridges, on piles driven into the swamp a suf- 
ficient depth to insure a solid foundation. 

“5th. The line to be provided with a good wooden water 
tank for every twenty miles in length of main line; and 
depot buildings, platforms and wood sheds to be erected 
where necessary, in accordance with the plans and directions 
of the chief engineer of the party of the second part; the 
entire cost of all such buildings and tanks not to exceed 
$20,000 upon the road to Doctor Town, and $30,000 if 
completed to Brunswick; and the places where such depotg 
are to be erected shall be determined by the parties of the 
first part. All work to be done ina substantial manner and 
to the satisfaction of the chief engineer of the party of the 
second part. 
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“6th. And it is further agreed, that the party of the sec- 
ond part shall pay to the parties of the first part, for the 
building of said railroad and the buildings thereon, as here- 
inabove provided, as follows: 

“1st. $1,500,000 00 of the first mortgage bonds of the 
Macon and Brunswick Railroad Company, payable twenty 
years after date, with interest at seven per cent., payable half 
yearly, and indorsed by the State of Georgia. The whole 
issue of said bonds being $1,950,000 00, principal and in- 
terest, payable in the city of New York. 

“2d. $1,000,000 00 of the second mortgage bonds of the 
Macon and Brunswick. Railroad Company, payable fifteen 
years after date, with interest at seven per cent., payable 
half yearly, both principal and interest payable in the city 
of New York. The whole issue of said bonds limited to 
$1,100,000 00, and the trustees of said mortgage shall be 
James G. Goodwin and Samuel A. Strong. 

“3d. $1,500,000 00 of the preferred capital stock of the 
Macon and Brunswick Railroad Company, such stock to be 
entitled to dividends at the rate of eight per cent. per an- 
num, before the common stock shall receive any dividends, 
if earned in the current year, but not otherwise; and if the 
earnings of the road are sufficient to pay more than eight 
per cent. dividends on both preferred and common stock, 
then such earnings shall be divided equally between preferred 
and common stock in the proportion of the actual amount of 
the two classes of stock; and any stock dividend that may 
be made upon the said stocks shall be divided as well upon 
the preferred as the common stock, and the amount of the 
preferred stock shall be limited to $1,500,000 00, and the 
amount of common stock shall be limited to $1,750,000 00. 

“7th. And it is further agreed, that the party of the sec- 
ond part, shall, if possible, procure aid from the State of 
Georgia, either by indorsement of second mortgage bonds or 
subscription to preferred stock, or in some other manner, and 
shall, also, if possible, procure agreements from the Macon 
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and Western Railroad Company and the Atlantic and Gulf 
Railroad Company, to receive in payment of balances due to 
them by the Macon and Brunswick Railroad Company, to 
the amount of not less than $250,000 00, each, of the second 
mortgage, unindorsed bonds, hereinabove agreed to be paid 
to the parties of the first part. The same to be absorbed 
within thirty months from the completion of the road to 
Doctor Town. And it is further agreed, that the party of the 
second part shall procure all the land necessary for the right 
of way and depot grounds, and pay for the same. 

“8th. And it is further agreed, that all of the above secu- 
rities shall be at once issued by the company, and placed in 
the hands of Dabney, Morgan & Company, as trustees. The 
said trustees shall, upon completion of each section of ten 
miles, obtain the indorsement of the State upon said first 
mortgage bonds, and the said trustees shall deliver the said 
securities to such persons as the parties of the first part, in 
writing, shall direct, upon the estimate of the chief engineer 
of the said party of the second part. And the party of the 
second part hereby agrees to obtain the indorsement of the 
State upon such bonds, on the requisition of Messrs. Dabney, 
Morgan & Company. 

“9th. If any disagreement or question in dispute should 
arise between the parties of the first part and the chief en- 
gineer, in reference to any of the matters embraced within 
the terms of this contract, the same shall be referred to two 
disinterested persons, to be selected, one by each of the afore- 
said parties, and these two referees, if unable to agree, to 
choose a third, and the decision of these three referees shall 
be final. And it is further agreed, that payments shall be 
made monthly, as the work progresses, on the estimate of the 
chief engineer of the company of the amount of work done, 
and the materials delivered. The rails, chairs and spikes to 
be considered delivered when landed on the wharf at Savan- 
nah or Brunswick. 

“10th; And it is further agreed, that, if said parties of the 
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first part shall fail to complete the said railroad to the city of 
Brunswick, but shall complete it to its intersection with the 
Atlantic and Gulf Railroad, they shall not be liable for any 
damages for non-fulfillment of contract, and shall receive 
in payment of work done a proportionate amount of the said 
securities, such proportion to be estimated according to the 
number of miles completed to the entire length proposed to 
be constructed, provided that the party of the second part is 
notified, on or before the Ist day of January, 1869, whether 
the parties of the first part will build the road from Doctor 
Town to Brunswick, and if they elect so not to do, the secu- 
rities placed in hands of trustees to pay for the construction 
of that portion of the road shall be returned to the party of 
the first part. 

“11th. And it is further agreed, that, until the said railroad 
herein above agreed to be constructed, or any portion thereof, 
shall be delivered to the party of the second part, the net 
earnings upon said portion shall be paid over to the trustees 
above appointed. And it is further agreed, that, until the 
completion of this contract, the interest upon the bonds of 
the party of the second part, delivered to the parties of the 
first part, as hereinabove provided, shall be paid by the said 
parties of the first part. It is further agreed, that the party 
of the second part shall furnish engines and cars necessary for 
prosecuting the construction of the work, without charge, and 
shall also pay all charges for transportation of laborers, mate- 
rials, and supplies used in construction, over the Atlantic and 
Gulf Railroad. 

12th. And it is further agreed, that the party of the sec- 
ond part shall provide that a majority of the board of direc- 
tors shall each be a holder of two hundred shares of preferred 
stock, and such directors shall be elected as soon as there are 
parties qualified to serve. And it is further agreed, that the 
said Macon and Brunswick Railroad Company shall not in- 
crease the bonded debt of the company by a further issue of 
bonds, or increase the common or preferred stock, except by 
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consent, in writing, of a majority in amount, of the holders 
of the preferred stock. And it is further agreed, that this 
contract shall not be binding upon the parties of the first 
part until the party of the second part shall have paid all its 
existing floating debt. 

“13th. And it is further agreed, that the parties of the first 
part will purchase from the party of the second part, three - 
thousand six hundred tons of iron rails, now at the city of 
Brunswick, belonging to the party of the second part, and 
hypothecated to Dabney, Morgan & Company, at the price of 
$75 00 per ton, currency, duty paid at Brunswick, and shall 
pay for the same on the execution and ratification of this 
agreement by the President and Board of Directors of the 
Macon and Brunswick Railroad Company, and the party of 
the second part hereby agrees to sell the said three thousand 
six hundred tons of iron rails, at the price aforesaid. 

“14th. And it is further agreed, that the party of the sec- 
ond part shall use every effort to obtain donations of land 
and other property from the city of Brunswick, the Bruns- 
wick Land Company, the Canal Company, and the various 
individual land owners in and near the city of Brunswick, 
which property shall be conveyed to the trustees, as herein- 
before appointed, for the parties of the first part, or their as- 
signs.” 

The Chancellor granted an injunction to take effect as soon 
as the defendants were served, and to last until the hearing 
before him, and ordered them to show cause why this injune- 
tion should not be made perpetual and a Receiver be ap- 
pointed. He ordered service on the non-residents to be per- 
fected by publication for eight weeks in a public gazette, or 
by personal service of a copy of the bill. Hazlehurst was 
regularly served, Hull & Ketchum were served in this State, 
and the balance in New York, etc., but by unofficial persons, 
who made affidavit to such service. 

After this, complainants amended the bill, as follows: 
And complainants pray that said Macon and Brunswick 
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Railroad Company may be made a defendant to said bill, 
and that said company answer the same; and further charge 
(upon information and belief) that, at or about the time of 
the making the said contract with said Hull and Miller and 
their associates, as stated in said bill, said president and di- 
rectors of said company, for purposes unknown, and to an 
extent also unknown to complainants, but of which they pray 
discovery, issued the stock of said company, called com- 
mon stock, in contradistinction to said preferred stock, to the 
amount of $1,500,000 00, or other large sum, and transferred 
the same, or a large portion thereof, to said Dabney, Morgan 
& Company, or to their confederates, or both defendants, as 
aforesaid, but without having the same issued and paid for, 
as required by the charter of said corporation, and as stipu- 
lated for in the said resolution of said Legislature of the 
State of Georgia, of the 4th day of December, 1866; but 
said stock was not paid for or agreed to be paid for at its 
par value, but the consideration pretendingly paid, or stipu- 
ated to be paid therefor, was both inadequate and illegal. 
Illegal in this, that the same was paid to said Dabney, Mor- 
gan & Company for interest on railroad iron purchased from 
them for said road, at an exorbitantly usurious rate of inter- 
est, and inadequate, and not amounting as a bona fide pay- 
ment to more than twenty cents in the dollar, or other inad- 
equate sum. And they pray that said Dabney, Morgan & 
Company, and their confederates, the holders of said stock, 
may be enjoined from the transfer of said stocks until fur- 
ther order, and that an account be taken as to said stocks, 
with said Dabney, Morgan & Company and their confeder- 
ates, defendants, and holders of said stock, and that the same 
be rendered up and cancelled; and that said corporation, so 
illegally and fraudulently in the hands of and under the 
control of said Hull and Miller, and their confederates, as 
charged in said original bill, may be enjoined by itself, its 
directors, agents and officers, from the transfer of said stocks, 
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or any share thereof, from and to any one on the books of 
said company, until further order. 

And, in like manner, that said corporation, its officers and 
agents, be enjoined from the transfer on the books of said 
company of any of said preferred stocks from or to any one, 
until further order. 

And complainants further charge, that, for as much as 
said defendants, the holders of said preferred and common 
stocks so illegally and fraudulently issued, are non-residents 
of the State of Georgia, have no appearance in this cause, 
and complainants can have no adequate redress against them 
except by getting control of them through their assets in the 
State of Georgia, and said stocks are the only property or 
assets known, claimed by them within this State, complain- 
ants apprehend that, unless immediately restrained from the 
transfer of such stocks, hereafter, on final decree, the relief 
which may be decreed will be greatly impaired or wholly 
lost. 

That the said Macon and Brunswick Railroad Company 
may be enjoined and restrained from paying said income 
bonds, or any interest thereon; that they may be restrained 
from paying any dividends on the said preferred stock, and 
that the same may be declared fraudulent and void ; that 
said president and directors may be enjoined with the officers 
and agents of said company, from transferring on the books 
of said company the said preferred stock; that said income 
bonds may be declared fraudulent and void. 

That the board of directors of the said Macon and Bruns- 
wick Railroad Company, elected by said preferred stock- 
holders, and who are a majority of said board, are required to 
be the owners of two hundred shares of said preferred stock, 
be restrained from executing the office of directors, and that 
said railroad with all of its property, and franchises be turned 
over to a Receiver, to act and manage the same under the 
laws of this State, until the further order or decree of this 
Court on the merits of this bill. That said preferred stock 
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shall be scaled to its appropriate value, if anything has been 
actually paid for it, and common stock issued in its place; 
‘that said Macon and Brunswick Railroad shall answer and 
set forth what has been the income of said road since the 
same has been accepted from the contractors, what has be- 
come of said income, and how much of said income or other 
assets of said company have been applied and used in the 
construction aceount of said railroad; to whom said prefer- 
red stock was issued, and when and for how much, who owns 
and votes the said stock, and how much was paid for it; 
and that said Macon and Brunswick Railroad Company, may 
submit in answer to this bill, a complete financial statement 
of its affairs and business. 

Hazlehurst was regularly served with this amendment. 
The Macon and Brunswick Railroad was served with the bill 
and amendment, but the amendment was not served on the 
other parties. 

When the time for hearing came, Hazlehurst objected to 
the hearing because none of the defendants but himself and 
the Macon and Brunswick Railroad Company had been 
legally served. The Chancellor ordered the cause to pro- 
ceed. 

He and the Macon and Brunswick Railroad Company 
then demurred to the bill upon the following grounds: 

1st. Complainants have a complete remedy at law. 2d. 
The Directors of the Macon and Brunswick Railroad Com- 
pany are necessary parties to the bill. 3d. No substantial re- 
lief is prayed against any resident of Bibb county. 4th. The 
bill is multifarious. 5th. Such a bill cannot be sustained by 
a minority of the stockholders of the corporation. 6th. The 
wrongs can be redressed by the stockholders, and therefore 
equity has no jurisdiction. 7th. All relief prayed for is 
against non-residents, whose appearance cannot be compelled. 
8th. The Court has no jurisdiction over the matters touch- 
ing their dealing with State officials. 9th. The bill does not 
make a case for discovery or relief. 





48 SUPREME COURT OF GEORGIA, 


Hazlehurst e¢ al., vs. The Savannah, etc., Railroad e¢ al. 


The Chancellor overruled the demurrer on all the grounds. 

Hazlehurst and the Macon and Brunswick Railroad Com- 
pany for further cause then filed Hazlehurst’s individual an-* 
swer to said bill, which was substantially as follows: 

The making of the contract and the alleged legislation were 
admitted. He said that the extracts from his reports were 
garbled and unfairly presented the cause; said the company 
was heavily indebted in the winter of 1865, and its pros- 
pects were gloomy in February, 1866, and appended copies 
of said reports to show what he represented was true. He 
said that in December, 1866, State bonds were selling at 
ninety-seven and a half per cent. and believing they would 
so continue the company incurred heavy indebtedness for 
material, etc., but by the time these materials arrived, political 
causes, etc., had so depressed the bonds that the company 
thought of forfeiting the bonds rather than break faith with 
the State. In February, 1868, the State bonds were worth 
but about sixty per cent. and the company’s bonds, indorsed 
by the State, were worth but from fifty to sixty cents in cur- 
rency. At this juncture the stockholders met and were put 
fully in possession of all the facts in the premises by a 
printed report exhibited to this answer. In view of all the 
facts the stockholders then and there resolved that the direc- 
tors should call on the stockholders for cash to pay these 
debts, if it did not take over ten per cent. on the stock; or 
lease the road to such parties on such terms as they thought 
best, or to do what else they might think best to relieve the 
company from the present distress. 

Hazlehurst, in his report, had recommended the additional 
assessment as aforesaid. This the directors refused. He 
then tried to lease the road both to the Central Railroad and 
Banking Company and to the Macon and Western Railroad 
Company, but neither would lease it. He then made said 
contract. It was executed after it had been scrutinized by 
the board of directors and unanimously approved by them. 
It is an admirable contract, by which the contractors lost 
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money and the stock was increased in value fifty per cent. 
This contract was embodied in his report for February, 1869, 
and was approved by an unanimous vote of the convention 
of stockholders, all being familiar with its terms before the 
convention met. White knew every step taken towards its 
consummation, and was anxious that it should be made, that 
the Macon and Western Railroad Company might have a 
coast outlet, and be independent of the Central Railroad and 
Banking Company, and White bought most of his stock 
after he learned that this contract would be made. He said 
that a majority of the board of directors resided in Georgia. 
He said that no portion of said preferred stock was delivered 
until the work for it was done, but it was only placed with 
Dabney, Morgan & Company as trustees. 

He admitted that the road was received before it was com- 
pleted according to contract, but said that, while it fell short 
in some particulars, it was better than the contract required 
in others. These he specified. He insisted it was better 
than Southern roads generally are when new, and that the 
accidents on it were not greater than on other roads, and that 
most of those which had happened were on the parts of the 
road not built by Hull and Miller. He said he received the 
road upon his individual responsibility, without consulting 
any one, deeming the possession of the road sooner than by 
contract it could have been had, better than waiting and try- 
ing to compel its completion according to contract. And he 
appealed to specified cost of furnishing it and its income to 
justify his action. His reasons were fully detailed in his re- 
port to the stockholders’ convention, in February, 1870, and 
they passed a resolution thanking him for his action. White 
was present. He said the five thousand shares of stock of the 
Macon and Western Railroad Company was bought by certain 
of the preferred stockholders of the Macon and Brunswick 
Railroad Company in New York, and that income bonds 
were issued to the holders to the extent of $200,000 00. 
White represented that this purchase would secure to the 
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Macon and Brunswick Railroad Company the through busi- 
ness of the Macon and Western Railroad Company, and pre- 
vent the Central Railroad and Banking Company from buy- 
ing said stock and controlling the Macon and Western Rail- 
road Company. The Macon and Brunswick Railroad Com- 
pany was offered this stock at its cost, but could not pay for 
it, and its board, a majority resident in Georgia, resolved to 
issue said income bonds. He admitted that he urged and 
White opposed the passage of said Act, giving aid to the 
extent of $600,000 00, but said the Macon and Brunswick 
Railroad Company never spent a dollar to secure it, nor did 
he make any such promise as is averred with respect to its 
use. He said White offered to cease his opposition to said 
bill and the Macon and Brunswick Railroad Company, if 
Jessup et al., would buy his stock in the Savannah, Griffin 
and North Alabama Railroad. He said, said bonds were is- 
sued and were in New York to pay the company’s floating 
debt and retire its bonds. 

He said the State, through its proper officers, having passed 
upon the matter and indorsed the bonds, complainants could 
not aver a violation 6f the law. He denied that any donations 
of said land, etc., had been transferred to Hull and Miller. 
He said the issue of $150,000 00 common stock to Dabney, 
Morgan & Company was for a bona fide debt due them, and 
was issued before said contract was made, and had no con- 
nection with it, and was received at a price over double its 
market value. He said that said non-residents owned be- 
sides their interest in his company, over $2,000,000 00 in 
the Macon and Western Railroad Company, and other stocks, 
etc., in Georgia, and Jessup holds the notes of the Savannah, 
Griffin and North Alabama Railroad Company for over 
$100,000 00. He averred that White was president of both 
these last named railroads, had bought stock in the Macon 
and Brunswick Railroad Company greatly below par, and 
was making this fight from ill will to Jessup and the Macon 
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and Brunswick Railroad Company. And he answered the 
interrogatories in detail. 

In rejoinder to this answer, complainants read the affida- 
vits of two engineers to sustain their charges as to the in- 
completeness of said road when Hazlehurst received it from 
Hull and Miller. They also read an affidavit of White, in 
which he stated as follows: In February, 1870, Hazlehurst 
read his report in manuscript, and when asked why he had 
received the road in an unfinished condition, stated, upon his 
honor, that it was the best finished new road he had ever 
seen built. He was then asked a statement of the financial 
condition of the company to know how the road was paid 
for. He promised to furnish a printed statement in thirty 
days, saying he would have had it then but for the sickness 
of his treasurer. All this was in public meeting, and yet 
the statement is not yet made. In the election for directors, 
M. K. Jessup & Company held proxies and voted $1,500,- 
000 00 of the preferred stock, and four non-resident direc- 
tors were present. He said that he was informed by one of 
the directors that the $200,000 00 income bonds were issued 
to the preferred stockholders to induce them to buy said 
five hundred thousand shares of the Macon and Western 
Railroad Company, and hold it for a certain period. 

After argument, the Chancellor enjoined Hazlehurst and 
the Macon and Brunswick Railroad Company from deliver- 
ing to Hull and Miller and their associates, the $600,000 00 
of bonds indorsed or to be indorsed by the State under the 
said Act of 1870, from transferring or allowing to be trans- 
ferred on their-books said $1,500,000 00 of preferred stock 
until further order, and enjoined Hull and Miller and their 
associates from transferring said preferred stock or the $200,- 
000 00 of bonds of the Macon and Brunswick Railroad Com- 
pany, endorsed by the State, the injunction to issue upon com- 
plainants giving bond for damages for $50,000 00. 

Defendants say the Chancellor erred in proceeding in said 
cause before service was perfected as aforesaid; in overruling 
said demurrer and in granting said injunction. 
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WuittLe & Gustin, Nesprrs & Jackson, for plaintiffs 
in error. 


Lyon, DeEGRAFFENRIED & Irvin; B. HI, for defend- 
ants. The service on the non-residents was “sufficient no- 
tice:” Act 29th October, 1870. Minority may ask injune- 
tion when corporation acts ultra vires: 40 Georgia Reports, 
582, 617, 625, 626, 627, 643; 37th, 644. Charter allows 
no preferred stock ; ergo, it could not be issued: 5 Georgia 
Reports, 567; 7th, 221; 8th, 23; 9th, 213; 40th, 627; see 
Charter, Acts 1856, 181; 1857, 71; 34th Eng. Ch., 347; 
Grant on Corp., 200. Contract incomplete, Hull and Miller 
must stand on quantum meruit: 18 Georgia Reports, 366; 
28th, 196. Acceptance does not estop minority if acts are ultra 
vires: 27 Eng. Ch. R., (7 Hare,) 113, 129, e¢ seq; Red- 
field on Railways, 495, 497; 1 Stockton’s Ch. R., 401; 2 
Russ and Mylne, 470; 5 Eng. Railway cases, 565; 6th, 222, 
382; 13 Beavan, 1. Over issue of stock may be enjoined: 
8 Georgia Report, 291; 16 Conn. R., 593; 2 Sandf. Ch. 
Reports 257; 17 Ohio Reports, 187. The bill is not multi- 
farious: 27 Georgia Reports, 92. As to notice to the non- 
residents of the contents of the charfers, etc.: 2 Redfield, 
451; 3 Kernan, 599; 40 Georgia Reports, 582, 634. 


McCay, Judge. 


1. We think the Judge was right in overruling the de- 
murrer. There is clearly equity in the bill. There is a 
distinct charge of fraud and combination between Mr. Hazle- 
hurst and the contractors, in the receipt of the road in an un- 
finished condition, and in the issue, without authority and 
fraudulently, of common stock. There is also equity in the 
prayer that the directors shall be restrained from purchasing 
the shares in the Macon and Western Railroad.- But over- 
ruling the demurrer is one thing and granting the injunc- 
tion is another. Judge Cole has, as we think, properly re- 
strained the directors from purchasing the Macon and Wes- 
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tern stuck. From his refusal to appoint a Receiver, and his 
denial of all the other prayers of the bill as to the contract 
and receipt of the road, and as to the common stock, and the 
confining of his injunction to the transfer of the preferred 
stock, we must conclude that he felt the charges of fraud to 
be either completely repelled, or that the complainants had by 
their acquiescence estopped themselves. As we understand his 
judgment, he has restrained the transfer of the preferred 
stock, on the sole ground that the issue of such stock was 
illegal, and that such being the case, acquiescence or even 
consent by the stockholders could not cure the illegality. 

2. In this we think there was error. There is nothing in 
the charter prohibiting either the issue of preferred stock, or 
the other part of the agreement which stipulates that a ma- 
jority of the directors shall be the holders of a certain number 
of shares of this stock. As to the latter point, the qualifi- 
cation of directors, nothing is more common in corporations 
than to pass a by-law fixing qualifications for directors, as 
that they shall be the holders of certain shares of stock. 

This charter provides that the directors may make by- 
laws; and if they have power to make a by-law, we can see 
no reason why they have not power to contract that a certain 
by-law shall exist. As we have said, there is nothing in 
this charter prohibiting the issue of preferred stock. It is 
contended, it is true, that the provision of the charter fixing 
each share at $100 for the amount paid in, prohibits the is- 
sue of preferred stock by implication. We do not feel called 
upon in this case to decide this question. We are inclined 
to the opinion that if there be no express prohibition against 
such issue in the charter, a corporation has power to issue 
such stock, keeping within the amount of stock limited by 
the charter. It is, in fact, only one mode of borrowing 
money, and it would largely, and we think unwisely, cripple 
the efficiency of corporations to deny them this mode of of- 
fering security to those dealing with them. The weight of 
authority is in favor of such a power: Redfield on Railways 
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2d volume, 516; 49th Maine, 491; 15th Indiana, 395. 
Though we admit the question is a new one, and the doc- 
trines upon the subject are not well established. 

3. The record in this case shows that this contract, both 
for the issue of the stock, and as to the qualification of di- 
rectors has been acted upon by the contractors. The con- 
tract was reported to the company and it was acquiesced in. 
The contractors, on the faith of it, have built the road. And 
the question is, not whether the directors had power to make 
it, but whether, after it has been made, after the company 
has, upon its part got the benefit of the contract, after the other 
parties have, upon the faith of it, spent their money, and 
the company has acquiesced in the act of the directors, either 
the whole company, or a portion of the stockholders, can come 
forward and repudiate the contract ? 

Admitting the want of power in the officers to make the 
contract, can the company, or a portion of it, under the cir- 
cumstances set forth, now repudiate it as ultra vires? With- 
out doubt, there is an apparent conflict in the authorities upon 
this subject. It would seems from many cases, that an act 
ultra vires, by the officers of a corporation, is void, and that 
no amount of consent or acquiescence by the stockholders can 
estop them from setting up the illegality: 7 E. L. & E., 
509; 33 E.L. & E., 8; 16 E. L. & E., 180; 22 Conn., 
502; 21 Howard, 442; 12 E. L. & E., 224. On the other 
hand, it has often been held that the company or the stock- 
holders may be estopped, like individuals, by consent, acqui- 
escence, etce.: 30 E, L. E., 120; 35 Id, 37; 22 N. Y., 358; 
17 Barb., 38; 5 Ei. & Bl., 248; Redfield on Railways, vol- 
ume 1, 75; 14,Penn. St. R., 81; 23 Howard, 381; 4 John 
Chan., 370; 11 Eng. L. & E., 442; 24 Barb., 375; 9 Col., 
45; Pierce on Railroad Law, 401; 19 Barb., 568; 6 Ohio, 
119; 1 English Railway cases, 436; 2 Id, 187; 6 Allen, 
52; 28 Georgia, 117. Upon a close examination, however, 
of the authorities, it will be found that this conflict is, for 


the most part, only apparent. 
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Every charter is a contract between the public and the 
corporators, and between the corporators themselves. An 
act of the officers (and a corporation can act in no other way) 
may violate the contract with the public. According to the 
authorities, such an act is an illegal contract, contrary to pub- 
lic policy, and void. But if the act only violate the contract 
between the corporators, it may or may not be void, accord- 
ingly as the corporators may have directed, assented to, or 
acquiesced in it. The former class of acts includes those 
which relate to enterprises or franchises not granted. The 
latter class includes such acts as violate those provisions of 
the charter which regulate the rights of the corporators with 
each other. It is apparent that there is a wide difference in 
the nature of things between these two classes of acts. 

The officers of a corporation may do an act which is, un- 
der the charter, beyond the legitimate scope and province of 
the grant, as if a railroad company should undertake to build 
a cotton manufactory, or a bank to build a railroad. Such 
an act would be an attempt to exercise a franchise not gran- 
ted to the corporation. There is strength in the argument 
that such an act is illegal, contrary to public policy, and how- 
ever parties may have consented, they may ask the Courts 
to refuse to enforce contracts based upon or in furtherance of 
it. If by consent the stockholders could give validity to 
contracts based upon such acts, they could, in effect, grasp 
new franchises from the public at their pleasure. But acts 
of the officers of a corporation are often said to be ultra vires 
when they are wholly within the scope of the franchise gran- 
ted in the charter, but they are beyond the authority confer- 
red upon the officers. 


Such acts, though directly contrary to the provisions of the 
charter, if they be authorized by the stockholders, or be ac- 
quiesced in, or confirmed, cannot be avoided after third per- 
sons have acted upon them. ‘They are regulated by the rules 
which govern the relation of principal and agent to third 
persons: 4 John, Chan., 370; Pierce on Railroad Law, 401. 
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Applying these principles to the facts of this record, what 
is the result? The contract for the building of the one hun- 
dred and fifty miles of unfinished road was reported by the 
president to the stockholders’ meeting; these complainants 
were present. It is true the bill states that the president did 
not go into details, and that there were provisions of the con- 
tract, which, if the complainants had known, they would 
not have assented to. But it is admitted in the bill that 
they were distinctly informed as to the preferred stock. It 
is also stated in the bill, that the president did not pretend to 
state the details of the contract, or do more than give its 
general features, The whole thing was there for their in- 
spection. It is not charged that there was any deception, 
much less that the contractors deceived them. If the com- 
plainants did not know the terms of the contract, it was 
simply because they did not care to know; five minutes read- 
ing of a paper, at the call of any stockholder, would have 
told them the exact truth. They saw fit not to read, to be 
satisfied with what was avowedly only a general statement 
of it to them by their own agent. Would it not be mon- 
strous, after the contractors have done the work, to permit 
men, thus acting, to come forward and repudiate their own 
contract? The provision of the charter fixing the stock at 
$100 00 per share, and implying equality between the share- 
holders, is clearly a matter in which the public, as such, has 
no interest. It is simply a regulation looking to the inter- 
nal management of the affairs of the company, to the rights 
of the-stockholders among each other. So, too, as to the 
qualification of directors. The company may make any rule 
on that subject they see fit. If so they may contract to do it, 
and if they receive the consideration they cannot say the 
contract was ultra vires. 

These things are, even if they be provided for in the char- 
ter, mere contracts among the stockholders for the regula- 
tion of their rights as to each other; they are contracts, too, 
which any one stockholder has a right to insist upon, gyen 
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against every other. But if there be a dealing with third 
persons, in which the stockholders acquiesce, or which they 
confirm, they cannot plead, when they are called on to com- 
ply with their contract, that it was ultra vires. We think, 
therefore, that as to the contract, even as the facts are stated 
in the bill, it is too late now for the complainants to set up 
ultra vires. 

4. As so the question of fraud in the receipt of the road, 
we agree with Judge Cole, that the answer of Mr. Hazle- 
hurst, with the printed annual reports attached, completely 
deny it. We think, too, that here, also, the acquiescence of 
the complainants for a year and their receipt of the profits, 
estops them. It was the contract that Mr. Hazlehurst should 
be the judge of the acceptance of the road, and the whole 
point of the charge is, fraud*upon his part. If he was in- 
competent, if his judgment was bad, he was still the agent of 
the company. It is only the charge of fraud and complicity 
which gives vitality to this part of the bill. That, it seems 
to us, is completely denied. No matter if the road was in- 
complete. If, in the judgment of the president and en- 
gineer of the company, in good faith entertained, it was to 
the interest of the company to receive the road, and he has 
done it, and the company has, for a year, uncomplainingly 
acquiesced, they are estopped. They cannot now put the 
contractors where they were, and it would be a gross wrong 
to permit them at this late day to object. It is a well 
settled principle, that when work is to be received or not, 
according to the judgment of an engineer, his decision is 
final, unless there be fraud: 1 Redfield on Railways, 406, 
416. 

t 5. Upon the question of the right of the directors to pur- 
chase the stock of the Macon and Western Railroad, we 
abide by the decision made in the case of The Central Rail- * 
road vs. Stephen Collins, decided at December Term, 1869. 
We think the cases precisely parallel. If one railroad com- 

ay may, at its option, buy the stock of another, it practi- 


Vou, xLim1—4, 
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cally undertakes a new enterprise, not contemplated by its 
charter- This it cannot do by any implication. The power 
so to do must be clear, and that, too, under the rule of con- 
struction that the charter is to be strictly construed as against 
the power. The power granted by the Act of 1860, pam- 
phlet 193, to hold any kind of property, can only mean any 
kind of property necessary to carry out the purposes of the 
franchise, to-wit: the building and working a railroad from 
Macon to Brunswick. The purchase of this stock would be, 
and could be, only for the purpose of exercising a new fran- 
chise, to-wit: the running of a road from Macon to Atlanta. 
We do not care to go over the argument we have used in the 
case referred to. We simply say we see no reason to change 
the doctrine there stated, and that there is nothing in the 
Act of 1856 or of 1860 broader than was in the charter of 
the Central Road. We take occasion to say that, in our judg- 
ment, the use of the State indorsed bonds for this purchase 


would be illegal. The purpose of the State was clearly not 
to aid the Macon and Brunswick Railroad in constructing 
the Macon and Western Railroad, but to complete and equip 
its own road, 


6. Any stockholder has a right to insist that the bonds 
thus indorsed shall be, in good faith, used for the purpose 
intended by the State. 

7. But we do not see how it is possible for a Chancellor, 
in this State, to enjoin a non-resident who has not been served 
with process by some officer of this State, from doing an act 
in the State of New York: Dearing vs. Bank of Charles- 
ton, 5 Georgia, 427; Adams vs. Lamar, 8 Georgia, 82; 1 
Daniel Chancery Practice, 502. We greatly regret that this 
is the case. These bonds have been illegally used, and we 
should be very glad to lay our hands upon them. But the 
desire to do this cannot change the settled law of the case. 
Unless the parties can be served by some process, our Courts 
cannot control them by injunction. We do not say that there 
is no remedy for this wrong. These men hold property, in 
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Georgia, in this road, and any claim a citizen of Georgia has 
against them gmgayy without doubt, follow that property. 
' Clearly, also, Me stockholders have a right to see to it, that 
the sinking fund provided for by the Act of 1865, indorsing 
the bonds, shall be set aside, as that Act requires. But there 
= isno allegation in the bill that the company refuses to do this, 
uz. The bill charges that it has not been done. Perhaps these 
© very complainants have voted against doing so. 

« Courts will not, as a general rule, interfere between the 
stockholders and a corporation, until the methods in the 
power of the stockholders have been tried. It is not charged 
in this bill that any person has sought to have this fund set 
aside. Perhaps if a motion to that effect were made it would 
be done: Redfield on Railways, volume 2, 325; 4 E. L. & 
E., 113; 2 Hare, 461; 49 Penn., 310. We think this ought 
to be done. If none of the stockholders will move it, we 
hope the State authorities will interfere and demand it, and 
if it is refused, we hope steps will be taken to compel it. 
These State indorsements are full of danger to the State, un- 
less the law be very faithfully complied with. 

Judgment reversed. 


ym 
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LocHRANE, Chief Justice, concurred from the Bench as 
follows : 


It appears from the record in this case, that defendants in 
error filed their bill charging several acts done by the Macon 
and Brunswick Railroad Company, to be ultra vires, and oth- 
ers as fraudulent, and injurious to the rights of the minority 
stockholders, who are the complainants. Their grounds of 
complaint are: Ist. In relation to a contract made with 
Hull and Miller for the completion of the road to Brunswick. 
2d. That preferred stock had been issued to them in payment. 
3d. That such stock it had been agreed should form the qual- 
ification for directorship in the company. 4th. That the con- 
tract has not been fulfilled. 5th. That the directors have 
isstiggl $200,000 00 in bonds as a bonus for the purchase of 
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certain shares in the Macon and Western Railroad Company. 

To this bill there was a demurrer, whiclt was overruled, 
and the answer of the president of the company was then 
filed, upon which the hearing took place, and the Judge be- 
low, in Chambers, March 20, 1871, ordered that the defend- 
ants, George Hazlehurst and the Macon and Brunswick 
Railroad Company, be restrained and enjoined from deliver- 
ing the $600,000 00 in indorsed bonds, ete., also from trans- 
ferring the preferred stock upon the books, etc.; also he en- 
joined and restrained the parties (non-residents) who hold the 
preferred stock from disposing of it, and also the $200,- 
000 00 bonds which they hold, and this judgment (Ist) in 
overruling the demurrer, and (2d) in granting the injunction 
as stated, is now before us and forms the basis of this writ of 
error, 

We do not propose to go through this reeord in giving the 
reasons of our concurrence in the opinion delivered by the 
Court. Nor is it necessary in the view we entertain of the 
only question of importance in the case. The demurrer was, 
we think, overruled properly by the Court below upon the 
ground that the use of the two hundred thousand bonds, 
to buy the stock of the Macon and Western Railroad Com- 
pany was ultra vires, and the proper subject matter of equity 
interposition and jurisdiction by the Court. The other char- 
ges of the bill give no right to the complainants, as minor- 
ity stockholders, to invoke the jurisdiction of equity without 
reference to the answer, which is complete, conclusive and 
overwhelming in its effect, responsive to the allegations. We 
feel satisfied, that the corporation in making this contract 
did not exceed its duty, that the right to issue preferred stock 
or income bonds, or mortgage bonds, with which to pay for 
the construction of a railroad, is a clear and unquestionable 
right under the corporate powers incident to all corpora- 
tions. And in view of the great benefit to the public, by 
permanent investments in railroads in this State, we lay 
down the proposition broadly that such right may notgfur- 
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ther be made a question of judicial controversy. In the 
wisdom of the legislative power grants of charter privileges 
have been conferred for the purpose of building additional 
roads throughout the limits of this State, and State indorse- 
ment superadded to induce the consummation of such enter- 
prises. When such roads are built they contribute largely 
to advance the public interests, and while this Court will 
hold the strict accountability of the use of such State indorse- 
ment by such corporators, we will recognize the right of such 
companies to enter into such contracts as will secure the con- 
struction of these respective roads within the proper exercise 
of these corporate powers either express or implied, as essen- 
tial to consummate the purposes of their creation. We there- 
fore hold that, neither in the making of the contract or is- 
suing preferred stock to the contractors, was there anything 
done which would not be legally done within the legimate 
scope and power of their charters. Nor do we see any equity 
in the allegations that this road was not completed according 
to contract, under the facts. This question was settled finally 
and firmly by the acts of the officers of the company and the 
approval of the stockholders. Nor is there anything ultra 
vires in the twelfth section of the contract relating to the 
qualifications of directors. These directors had the power 
to make the by-laws and to make the contract, and the ap- 
proval of both ends the question as to these complainants. 
But we think that the use of the $200,000 00 in bonds as a 
fund to purchase the stock of another road was wléra vires, 
and not authorized by the charter. And the injunction as to 
this was properly granted. But as to all other things or- 
dered therein it was improperly granted. Remarking that in- 
junctions against non-residents can bear no extra territorial 
force, and should not be granted by Courts, we reiterate the 
opinion of this Court at the present term. It is only in a 
strong case and when the majority are clearly violating the 
chartered rights of the minority and putting their interests 
in igminent danger, that a Court of equity will, at the in- 
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stance of a minority of the stockholders in a corporation, 
interfere with the management of its affairs. 


WARNER, Judge, dissenting. 


This is a bill filed by the complainants as stockholders in 
the Macon and Brunswick Railroad Company, against the 
company, alleging that they are the holders and owners 
of seventeen hundred and forty-four shares of the capital 
stock of said company, which has been bona fide paid to said 
company at the rate of $100 00 per share, and that their in- 
terest as such stockholders in said company is greatly en- 
dangered by the illegal conduct of the president and board 
of directors of said company in violation of the charter 
thereof, with a prayer for relief and injunction. The com- 
plainants allege, amongst other things in their bill, that their 
company, in direct violation of their charter, which provides 
that the stock of said company shall consist of a certain 
number of shares, to be subscribed and paid for at $100 00 
per share, have made a contract whereby they have issued 
$1,500,000 00 of preferred stock, which was estimated and 
valued at the sum of $300,000 00 only; that this preferred 
stock was issued for the. purpose of enabling the holders 
thereof to obtain the control of the affairs of the company, 
to the injury of the bona fide stockholders thereof, inasmuch 
as it is provided in said contract that a majority of the board 
of directors shall each be a holder of two hundred shares of 
said preferred stock, and that such directors shall be elected 
as soon as there are parties qualified to serve; that said com- 
pany shall not increase the further issue of bonds, or the 
common or preferred stock of the company, except by consent 
in writing of a majority in amount, of the holders of the pre- 
ferred stock. The complainants further allege and charge in 
their bill that the company, after having obtained the State’s 
aid by an indorsement of their bonds for $10,000 00 per 
mile to enable them to build their road, and after they had 
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been running their trains thereon for several months through 
to Brunswick, obtained from the State additional State aid, 
by an indorsement of their bonds to the extent of three thou- 
sand dollars per mile, under the pretext that it was wanted 
for the purpose of paying off $1,100,000 00 of the second 
mortgage bonds of the company, whereas the contrary there- 
of is the truth; that it never was the intention of said com- 
pany to extinguish any part of said indebtedness held by 
themselves, but to retain the $600,000 00 of the State’s in- 
dorsed bonds, for the use and benefit of said preferred stock- 
holders, to the exclusion of the complainants and other stock- 
holders in said company. It is further alleged and charged 
in said bill that notwithstanding said company has received 
the State’s indorsed bonds, on the representation that the 
road had been completed so as to entitle the company to re- 
ceive the same; yet, in fact, the road has not been so com- 
pleted, but is still in an incomplete and unfinished condition, 
rendering it not only unsafe, but dangerous as a highway of 
travel,and thereby exposing the complainants, as stockholders 
in the road, to heavy damages for loss in running trains over 
such a defective road. The bill alleges especially the defects 
in the construction of the road, which is supported by the 
affidavits of two engineers who worked on it at the time of 
its being constructed. The bill also alleges and charges that 
the directors of said company, made such by virtue of said 
preferred stock, have purchased five thousand shares of the 
stock of the Macon and Western Railroad Company on their 
own private account, and not for the Macon and Brunswick 
Company, and have paid therefor in the Macon and Bruns- 
wick State indorsed bonds. The bill further charges that a 
majority of the said preferred stockholders are non-residents 
of this State; that their interests are in conflict with the in- 
terests of the original bona fide stockholders in said company ; 
and that the holders of such preferred stock, under said illegal 
contract set forth in the bill as an exhibit thereto, are en- 
abled to control the management of said company, and the 
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financial affairs thereof as they may desire; and that said 
company has not set apart annually, and deposited with the 
Governor, two per cent. upon the amount of the bonds in- 
dorsed by the State, as a sinking fund, for the payment of 
said bonds, as required by the Act, and resolutions granting 
the aid of the State to said company. 

After hearing the parties by their counsel on the applica- 
tion for an injunction, the Judge granted the same, where- 
upon the defendants excepted. The contracts made by cor- 
porations, within the limits of their respective charters, as 
well as those of natural persons, are under the protection of 
the law, and it is the duty of the Courts to maintain and en- 
force them; but when incorporated companies undertake to 
make contracts or do other acts not authorized by their re- 
spective charters, or in violation thereof, then it is equally 
the duty of the Courts to restrain them. The allegations and 
charges made by the complainants in this bill against the 
President and Directors of the Macon and Brunswick Rail- 
road Company, are, to speak in the mildest terms, of a very 
grave character, and it is due to them, as well as to the pub- 
lic, that they should have an opportunity to meet them, not 
by sharp, technical objections, but squarely on the ‘merits 
thereof, on the final hearing before the proper tribunal. If 
a railroad corporation can be allowed, without express au- 
thority granted to it for that purpose, to make a contract by 
which they can provide for the issuing of preferred stoek of 
the company, and prescribe thereby that the holding of a 
certain number of shares of that preferred stock shall con- 
stitute a necessary qualification for a director in that com- 
pany, without any regard to the amount to be paid for each 
share of such preferred stock, and thus obtain in that way 
the control of the affairs of the company, there will not be 
much seeurity for the rights of the minority bona fide'stock- 
holders who have paid the full amount of their stock as requir- 
ed by the charter of the company; that is to say, $100 00 for 
each share of stock therein. Although the State is not com- 
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plaining in this case, but only the stockholders of the com- 
pany, still the principle involved is the same as if the State 
was complaining, and it is an important principle in view of 
the extent to which State aid has been granted to railroad 
companies in this State. The Act of the General Assembly 
granting State aid to this company, provides, that the in- 
dorsed bonds shall not be sold for less than ninety cents in 
the dollar, but if the company, as was done in this case, can 
make a contract by which they create cheap preferred stock, 
and then make a contract for the sale of the State’s indorsed 
bonds and the cheap preferred stock to the same purchaser, 
though the indorsed bonds might be nominally rated at ninety 
cents in the trade, what would be the average price paid for 
the whole? How much money would the purchaser in fact 
pay for the cheap preferred stock and the State indorsed 
bonds? By this arrangement the strong indorsed State 
bonds as well as the original paid up stock are diluted and 
weakened by the company’s cheap preferred stock, in the 
same manner as good, strong brandy is diluted and weakened 
by pouring into it plenty of water. If all the company’s 
stock was such as required by its charter, $100 00 per share, 
and that amount actually paid in therefor, then that stock 
could not be used to dilute and weaken the value of the 
indorsed State bonds or the original paid up stock of the 
company, but the cheap preferred stock issued outside of the 
provisions of the charter could be so used. And it is charged 
in this bill that the $1,500,000-00 of the preferred stock is- 
sued by the company under the contract was estimated and 
valued at only the sum of $300,000 00, and that this latter 
amount was not actually paid in to the company in money, but 
was to be paid in work after the same was issued. The facts 
of this case illustrates the practical effect of a railroad com- 
pany being allowed to issue preferred stock in a different 
manner from that which is prescribed by its charter. And the 
principle involved in this case is applicable to every other 
railroad in the State, and is especially important for the pro- 
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tection of the interests of the people in view of the extent to 
which State aid has been granted to the several railroad com- 
panies in this State. 

There is another important principle involved in this case, 
of which the original stockholders in this company complain, 
and that is the indorsement of the bonds of the company by 
the State, when the road has been imperfectly built and in 
an unfinished condition. If the road is in the condition as 
stated in the bill of complaint, and the indorsement of the 
bonds was procured from the State for the benefit of the pre- 
ferred stockholders in that company, then it was not only a 
legal fraud on the complaining stockholders, but a legal fraud 
on the people of the State. I say a legal fraud, because it was 
a fraud perpetrated under the form and color of law. It is 
true, the State is not complaining here now, but the principle 
applicable to railroads constructed with State aid, should not 
be ignored. The only security which the State has for her 
indorsement of the bonds of railroad companies is the roads 
and their equipments. If the State’s indorsement shall be 
procured on the bonds of a half finished or improperly con- 
structed road, the bonds sold, and the money arising there- 
from in the pockets of unknown persons, and the road is 
sold on the foreclosure of the State’s mortgage, such a road 
might not, and probably would not sell for enough to pay 
the debt due the State, but the bonds would have to be paid 
by taxation of the people. The facts disclosed by this record 
shew what has happened in regard to this road, and what 
may and probably will happen in regard to other roads to 
which State aid has been granted, if the Courts fail to pro- 
tect, by the exercise of that restraining process with which 
they are clothed when corporations undertake to make con- 
tracts and do other acts not authorized by their respective 
charters, or in violation of the Acts of the General Assem- 
bly, granting to them State aid by the indorsement of their 
bonds. 

The purchase of the five thousand shares of stock of the 
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Macon and Western Railroad by the directors of the Macon 
_ and Brunswick Company, on their own private account, and 
paying therefor with the indorsed State bonds of the latter 
company, in the manner and for the purpose as charged in 
the bill of complainants, was unauthorized and illegal as 
against the rights of the complaining stockholders. The ap- 
propriation of $600,000 00 of the State indorsed bonds by, 
and for the use of the preferred stockholders, to the exclusion 
of the complainants and the other stockholders of the com- 
pany as charged and set forth in complainants’ bill, was un- 
authorized and illegal as against the rights of the complain- 
ing stockholders of the company. I am, therefore, of the 
opinion that the judgment of the Court below granting the 
injunction in this case should be affirmed. 


L. C. WELLs e¢ al., plaintiffs in error vs. THE MAYOR AND 
CouNcIL OF ATLANTA ef al., defendants in error. 


1. The power to contract for the construction of water-works for the 
city of Atlanta was, by the original charter of the city, and by the Act 
of September 22, 1870, conferred upon the Mayor and Council of the 
city, and no portion of the powers over the construction and manage- 
ment of such works passed out or away from the Mayor and Couneil 
under said Act of September 22, 1870, until the Water Commissioners 
provided for by that Act, as the successors in this respect of the Mayor 
and Council, were not only elected, but qualified and ready to succeed. 

2. When a municipal corporation is, by its proper officers, acting within 
the scope of its powers, a Court of equity will not, at the instance of 
the tax-payers of the corporation, interfere to restrain or control it8 
action, on the ground that the same is unwise or extravagant. To 
sustain such interference, it must appear, either that the act is ultra 
vires or fraudulent and corrupt. 

8. Affidavits used on a motion as to injunction should be copied into the 
bill of exceptions. (R. See end of Report.) 


(LocHRrANE, Chief Justice, having been of counsel below did not preside in this 
case.) 
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Corporations. Ultra Vires. Construction of Acts. Prac- 
tice of Supreme Court. Before Judge Hopkins. Fulton 
county, Chambers. December, 1870: 


Wells and others averred in their bill that on the 23d of 
September, 1870, the General Assembly passed “an Act to au- 
thorize the Mayor and Council of the city of Atlanta to pro- 
vide for the introduction of water-works in said city and for 
other purposes” and set out parts of said Act, by which it 
appeared that a debt could be created and that taxation was 
permitted to raise funds for its payment, etc.; that it pro- 
vided for the election of a board of Water Commissioners, 
with power to make such contract, providing for their elec- 
tion at the next election for Mayor and Councilmen for At- 
lanta, and that the Mayor and Council then in being should 
exercise such powers only until such election: Further they 
averred that certain persons therein named, were, on the 
7th of December, 1870, (which was the regular day for the 
election of Mayor and Councilmen for Atlanta,) duly elected 
Water Commissioners; that at the next meeting of the May- 
or and Council thereafter they accepted the bid of Woodruff 
& Company and Stidham & Company, of Pennsylvania, to 
erect water-works for Atlanta, at the price of $436,000 00, 
and exhibited a copy of the resolution by which said bid 
was accepted. 

As citizens of Atlanta and tax-payers on property therein, 
they said the Mayor and Council had no right to act in said 
matter after said election of Water Commissioners, though 
the Water Commissioners had not been (nor yet were) or- 
ganized and qualified as provided by law, and have not con- 
sidered the question of water-works in their official capacity. 
Further, they said that said acceptance was made at two 
o’clock at night, because of haste to complete the contract; 
that the spirit of the Act was not to precipitate such a bur- 
den of taxation upon them, but that the Water Commission- 
ers, as trustees for the citizens, should patiently investigate 





ATLANTA, JANUARY TERM, 1871. 69° 
Wells vs. The Mayor and Council of Atlanta e¢ al. 


and then act in the premises. They charged that the con- 
tract had been let at too high a price, they being informed 
by persons skilled in the business, and believing, that less 
than half of that sum is as much as said work is worth. 
Besides, they averred that the benefits of said water-works 
could not be fully realized until a system of sewerage is con- 
structed, and that that will cost half as much as the entire 
work, and the city, in their opinion, is unable to pay so 
much; that by the Act no more than $500,000 00 in city 
bonds can be expended, which at seventy cents in the dollar 
makes $350,000 00; that this sum will have to be paid for 
the mere erection of the works, and defeat the chief purpose 
of the work. Besides, at such rate, to pay $436,000 00 will 
force the issue of more bonds than can be issued under said 
Act. They denominated said aceeptance by the Mayor and 
Council “remarkable action,” done in “ haste,” and an 
“egregious error,” ‘whether made through fraud, accident, 
or mistake,” they did not know, but said “ it is certainly one 
of these ;” and they charged that said bidders, whose bid was 
accepted, “are actuated by fraudulent designs in seeking said 
contract, and by this wily scheme, by the aid of many con- 
federates and coadjutors have overreached the said Mayor 
and Counci].” They understood, they said, that the con- 
tract had not yet been signed by the Mayor, and waiving 
discovery, they prayed an injunction restraining the Mayor 
and Council from exercising the power to erect water-works, 
from issuing any bonds or obligations to said bidders, or any 
one for them, or taking any further steps in the premises, 
and restraining said bidders from further proceeding to com- 
plete said contract or to operate thereunder, and from claim- 
ing any rights under the same, and for general relief. 

The Chancellor simply ordered the defendants to shew 
cause why the injunction prayed for should not be granted. 
The defendants answered the bill. The bidders simply sub- 
mitted to the Chancellor the question of power in the Mayor 
and Council of Atlanta to act in the premises, denied all 
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fraud and combination, and referring to the bid and _ specifi- 
cations exhibited, said the price was not unreasonable, but 
only a moderate compensation for the work. 

The Mayor and Council of Atlanta admitted the passage 
of said Act, and the right of complainants to sue in the ca- 
pacity of citizens and tax-payers. It admitted that it was re- 
ported that persons (two of them being two of these com- 
plainants) ran for, and that the persons named in the bill as 
such were elected to the office of Water Commissioners, at 
the said regular election of Mayor and Council for 1871, to- 
wit: on the 7th of December, 1871, but said they had no 
official information of the fact; that these commissioners had 
not, (nor did it appear that they would,) qualify and act, 
and submitted that under said Act they could not act till the 
inauguration of the Mayor and Council of 1871. They con- 
tended that under the charter of Atlanta, independent of 
said Act, they had the right to make such contract, that the 
Act did not take away that power, or if it did, it left them to 
exercise the powers by said Act given to Water Commis- 
sioners till Water Commissioners were duly organized. They 
gave then a history of their connection with this business, 
substantially as follows : 

On the . day of ...... ---, 1870, they appointed three 
members of the board as a committee to investigate and re- 
port as to water-works. One of this committee was Mr. 
Murphy, a skilled mechanic. By actual survey of various 
localities, by correspondence and by Murphy visiting various 
Northern and Western cities and studying their water-works, 
the committee became prepared to report and on the 30th of 
September, 1870, did report. A copy of that report is made 
part of the answer by exhibit. It stated substantially as 
follows: ‘The committee considered Peachtree Creek, South 
river and the Chattahoochee river the only points from which 
a supply of water could be had. The two former would 
supply three million of gallons of water in every twenty- 
four hours, and the latter would supply an unlimited quan- 
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tity. The elevation at those points, the approximate cost of 
supplying three. millions of gallons per day from either of 
the two former, and five millions of gallons from the Chatta- 
hoochee, with the distance of each from the centre of city was 
as follows, for sixty thousand population : 


ELEVATION. DISTANCE, COST. 
Peachtree.......+. 336 5 miles. $490,000 00 
Chattahoochee.....387 7 miles, 750,000 00 
South River.......275 5 miles. 380,000 00 


This expense might be decreased by taking less pipe for 
distribution, using smaller machinery, etc. The water of 
Peachtrée Creek is too impure for drinking. The Cornish 
system had long been tried, and was certainly good, the 
Holly system, ete., presented many advantages, but was not 
so certain as to results. Throughout it furnished the data 
upon which they came to these conclusions, and concluded 
with an exhibit of the great advantages from water-works, 
the probability of the consumption paying the tax on cost, 
etc. The answer averred that five hundred copies of this 
report were published in pamphlet form for distribution, and 
that it was also published in one or more of the city papers, 
that the citizens and the press discussed the whole subject, 
and there was an universal wish for water, and no difficulty 
but its cost. Further, the Mayor and Council on the 4th of 
November, 1870, ordered proposals for sealed bids to be 
made and put in by the 25th of that month, with specifica- 
tions and guarantee of plan and performance of the works, 
and for “ machinery in duplicate capable of raising three mil- 
lions of gallons of water two hundred and seventy-five feet, or 
five million gallons three hundred and eighty-seven feet, in 
twenty-four hours, thirteen or seventeen miles of pipe from 
four to twenty-four, with one hundred and thirty or more 
fire hydrants,” and the Mayor and Council had the right to 
accept any or reject all bids. 


This proposal included only South river and Chattahoc- 
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chee river, for the reasons aforesaid. This publication was 
made on the 5th of November, 1870. On the 25th the only 
bids presented (except some separate bids for parts of the 
work) were Woodruff’s, Stidham & Company’s for $843, 
850 00, Ware & Yardley’s, for $704,221 88 for said supply 
from the Chattahoochee, and the bids for South river, shewn 
in the Mayor’s call for an election hereinafter stated. Such 
were the facts at the meeting of the board on Friday night 
before the election for Mayor and Council, for 1871, and the 
bidders were here upon expenses, waiting for the result. On 
that night the Mayor and Council determined to submit the 
matter to the voters of the city. So, on the 4th of Decem- 
ber, 1870, the Mayor published a request that the Voters at 
the municipal election should vote for or against water-works, 
and stated in his publication that the bids for bringing water 
from South river were $481,500 00, $435,440 00, $345,- 
837 00 and $338,000 00, and that the bids for the Chatta- 
hoochee river were “a great deal more.” 

Indeed, the Mayor and Council had determined that it 
cost too much to bring the water from the Chattahoochee. 
At said election over nineteen hundred votes were polled for 
water-works, and but four hundred and thirty-eight against 
them. 

When this vote was officially reported to them at their 
next meeting after said election, they proceeded to examine 
said bids and specifications, and passed the resolution accept- 
ing the bid of Woodruff & Company and Stidham & Com- 
pany, as stated in said bill. This was done late at night be- 
cause the specifications were-lengthy and it took much time, 
and they wished to finish the matter at that meeting to let the 
bidders go home. They attached, as an exhibit to their 
answer the specifications and bid of Woodruff & Company, 
and Stidham & Company, and called attention to the fact 
that they had adopted the Cornish system, with the under- 
standing expressed in their said resolution that they could 
“reduce the amount of pipes therein contained to such an 
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amount as they may deem sufficient,” that the specifications 
showed what was to be allowed for such reduction, that the . 
estimate was for a supply for seventy-five thousand inhabi- 
tants, and that the chairman of the committee, Mr. Mur- 
phy, thought that the contemplated reduction would lessen 
the bid by $100,000 00. They stated that said Act limited 
the permanent indebtedness for which bonds would issue at 
$500,000 00, and said they had no intention of going beyond 
that sum, and that, if they did, the excess would be void. 
They did not deny that they intended issuing bonds to pay 
for the work, and pay them out at seventy cents in the dol- 
lar. The contractors were to give good security to perform 
the work according to specifications, etc. They contended 
that there was no fraud charged in the bill, but stated that 
they had acted cautiously, after full investigation, honestly 
as citizens and tax-payers, under oath, and were as little 
likely to have made mistakes or to have acted corruptly as 
were complainants. 

Upon the coming in of these answers said defendants con- 
tended that there was no equity in said bill or if there was 
that it was sworn off by the answers. Before, but at the 
hearing, complainant’s solicitors read in evidence an affidavit 
of John G. Westmoreland. This paper was addressed to 
six private citizens of Atlanta, two of whom were of these 
complainants, and to the committee on wells, pumps and cis- 
terns of the City Council, referred to certain proposals to 
furnish water at an elevation of from two hundred and 
seventy-five to three hundred and seventy-five feet, stated 
that these proposals contemplated the use of the Holly sys- 
tem, which, at that elevation, was an uncertain experiment, 
more expensive than others in operation, and perhaps equally 
so in construction ; that he was a member of “the Atlanta 
Canal and Water Company,” chartered in 1870. It stated 
that in June then last past, said company had offered to fur- 
nish one million four hundred and forty thousand gallons of 
pure water per day, at the sole charges of the company or 
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jointly with the city, and not charge extortionate prices for 
_ the water, at an approximate cost of $93,471 00, bringing 
it to the centre of the city and in five main streets for a quar- 
ter of a mile, at an elevation of sixty feet above the railroad 
level at said centre. This showed a specification of pipes, 
etc., and stated that, say $40,000 00 more should be added 
for contingent expenses, etc., or two million one hundred and 
sixty thousand gallons could be furnished at $156,000 00 to 
$175,000 00, or three million gallons at $176,000 00 to 
$200,000 00; to which add, say $20,000 00 for reservoir 
and pumps. To this was appended a table showing the 
number of gallons of water per day under said bids supplied 
to each inhabitant, estimating the inhabitants at from thirty 
thousand up to sixty thousand persons. 

To this was attached extracts from letters received by his 
company. From them it appeared that the superintendent 
of water-works at Lynchburg, Virginia, had written that 
certain figures in their letter of 30th July were correct. An- 
other party from Lynchburgh wrote that his projected work 
would cost much nearer $150,000 00 than $89,000 00. And 
to this paper was attached said affidavit, averring that the 
figures for one million four hundred and forty thousand gal- 
lons from Utoy Creek were derived “ from data of scientific 
hydraulic works and actual measurement of amount of water, 
etc., and that said quoted replies to letters were as to the fig- 
ures $89,000 00 or $93,000 00, and that propositions of above 
estimates were presented to the Mayor and Council “ before 
action was taken by that body in accepting propositions for 
water-works.” 

In reply, defendants submitted the affidavit of said Mur- 
phy, chairman of water-works committee, who stated that this 
bid of Westmoreland’s was presented in June, 1870, and re- 
jected ; that the City Council did not wish water-works un- 
der private control, and were not satisfied that said bid was 
sufficiently considered, and feared that it would prove a dis- 
astrous experiment. Further, it stated that the plan pro- 
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posed by Westmoreland would be of no benefit to the city, 
and that the committee of citizens also rejected this bid, and 
Westmoreland did not bid after proposals for bids were pub- 
lished. 

After argument the Chancellor refused the injunction, and 
that is assigned as error. 


Note—(The bill of exceptions recited that affidavits of 
Westmoreland and Murphy were read, but did not contain 
the affidavits or otherwise identify them. In argument, 
counsel for defendants in error said they could have dis- 
missed the bill of exceptions upon that ground, but wished 
an opinion on the question, and waived the defect. In re- 
ply, counsel for plaintiff in error said it was not a defect. Mc- 
Cay, Judge, replied, this Court has dismissed cases on said 
ground.) 


Mynatt & Dewi, Cottier & Hoyt, for plaintiffs in 
error. Said Act of 25th September, 1870, took from the 
Mayor and Council power to make said contract, if they had 
it before: Sedg. Con. & Stat. L., 39, 136, 248, citing 7 Conn. 
R., 457, 469; 12 Mass. R., 545; 5 Pick. R., 169; 11 Rept., 
59; Smith Stat. & Con. L., 580. The Mayor and Council 
are trustees, and as such amenable to the Courts: 15 Barb. 
N. Y. R., 211; 3 Hill R., 531; 4 M. & C., 249: 16 Barb. 
N. Y. R., 394, 400; 19 Ga. R., Semmes vs. M. & C. of 
Columbus, and M. & C. vs. Jacques; 30 Ga. R., 506 ; 5 Sel., 
263; 13 Barb. N. Y. R., 567; Abbott’s Dig. L. of Corp. 
535; and said the record showed that the contract was frau- 
dulent because too great a price was agreed upon. 


A. W. Hammonp & Son, for defendants, replied that no 
fraud was charged in the bill: 38 Ga. R., 135; 39th, 572. 
As to power to make the-contract: 1 Wallace S. C. R., 385, 
220; 3d, 654; 19 Ga. R., 486; 28th, 50; Charter of At- 
lanta, sections 13, 27, 76. Glenn’s Code. And the Act of 
1870 did not take away such power until Water Commis- 
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sioners were qualified to act: 11 Peter’s 8. C. R., 420; 8th, 
Howard S. C. R., 569; 19 Ga. R., 486. Is it not unconsti- 
tutional to authorize Water Commissioners to contract? ete. ; 
Conley’s Digest, page 24. In absence of fraud even bad 
bargain binding: 19 Ga. R., 486. Ultra vires must be 
shewn by complainants. Westmoreland is member of At- 
lanta Canal & Water Works Company, whose charter created 
monopoly. See Acts 1869, page 107. 


McCay, Judge. 


1. That the municipal corporation known as the city of 
Atlanta had authority, under its charter, even before the Act 
of 1870 was passed, to provide for the introduction of water 
in the city, and therefore to make contracts for the purpose, 
seems very clear. This Court has, in effect, so held in the 
case of Mayor and Council of Rome vs. Cabut, 28 Georgia 
Reports, 50. The real point in dispute is, which of the city’s 
agents, the Mayor and Council or the Water Board, was, by 
law, clothed with the right to exercise this chartered power 
of the corporation in December, 1870? Before the passage 
of the Act of September, 1870, whatever power over the 
subject existed was undoubtedly in the Mayor and Council, 
since that body was the general executor of the powers of the 
corporation. The Act of September, 1870, giving additional 
powers to the city over the subject of water-works, expressly 
says that until the regular election for the Water Board, the 
powers granted by the Act may be exercised by the Mayor 
and Council. See section 22 of the Act. The state of the 
case at last is this: The right, the franchise, the power to 
erect water-works, is in the city until the regular election for 
the Water Board. very act connected with the exercise of 
the franchise, was to be done by the Mayor and Council, or by 
their authority. After that election, after the Water Board 
came into existence, many of the powers and duties of the May- 
or and Council went over to the Water Board. That board be- 
came the successors in office of the Mayor and Council in 
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these respects—the new agents, by and through whom the 
corporation exercised the chartered rights granted to it by 
the charter. The right is now and has ever been in the 
city. The Mayor and Council and the Water Board are the 
mere agents by which the city exercises its powers. 

At what point of time, then, does the power of the new 
agents begin? On the day of the election? On the day 
after? Or when, according to the charter, they are sworn 
into office, and enter upon the discharge of their official du- 
ties? It seems to us very clear that their powers do not be- 
gin until they are “qualified.” Such is the usual practice 
of the State as to other offices. It is very common to hold 
the election several months before the time provided by law 
for the person elect to enter upon his duties. In this State, 
it is the settled rule that the old officer continues to perform 
the duties of the office until the successor is qualified. This 
is the provision of the Constitution as to the office of Gov- 
ernor, and as to all other offices. The Code, section 123, 
makes the same provision. It cannot be known until the 
new officer is “ qualified” that he will ever enter upun his 
_ duties, and until then all the duties of the office, of every 
kind devolve upon the incumbent. 

The duties of this Water Board are duties coming to them 
as the successors of the Mayor and Council, and the Mayor 
and Council may and must perform all the duties cast upon 
them by law, until their successors are, not only elected, but 
qualified. As we have said, the right, the franchise, is in 
the city, in the corporation. The Mayor and Council or the 
Water Board are but city agents. The Act expressly directs 
that the Mayor and Council shall exercise all the powers 
granted by the Act until the election of the board. We do 
not think it was intended there should be an hiatus in the 
powers granted in the charter, that from the day of the elec- 
tion until the time when, under the charter, the board was 
to qualify, the power of the city over the question of water- 
works was to be in abeyance. 
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It seems to us clear, that nothing was intended by the Act 
of 1870 but to confer new powers upon the city, and to clothe 
the Mayor and Council with authority to exercise it until 
the Water Board entered upon the discharge of its duties. 
Until that time the whole power over the matter was in the 
Mayor and Council ; they might contract for, erect and man- 
age the water-works just as the Water Board might do after- 
wards. Indeed, as to the contract, the initiatory step, there 
would seem to have been no other motive in clothing the 
Mayor and Council with all the powers of the Water Board 
until the election, than to authorize it to make the contract. 

The Mayor and Council is the general representative of the 
people. Ordinarily the whole powers of the corporation are 
exercised by it, and there was propriety in putting this, the 
first step, in their hands. The Water Board is, as the whole 
Act of 1870 shows, a mere subordinate agency intended 
rather to relieve the Mayor and Council than to rival it; and 
even after the board is elected and qualified, it will be far 
more in harmony with the scope of the charter, and not at 
all in violation of the Act of 1870, for the board to act in 
harmony with and in deference to the Mayor and Council. 
Upon the whole, we think the Mayor and Council had power 
to make this contract. 

2. We see nothing in the loose charges made of fraud and 
corruption. They are entirely too vague to justify any 
serious consideration by a Court. Whether the contract be 
a wise one or not, whether the city needs water-works, 
and what plan is most in harmony with the city wants and 
with economy, are matters exclusively within the cognizance 
of the hody clothed by the charter with the exercise of the 
powers of the city. It would be an improper interference 
by the Courts with the rights of the city, for them to under- 
take to judge of the expediency of this contract. If its pro- 
visions were so shockingly outrageous as to furnish a strong 
presumption of fraud, that might be an element for consider- 
ation, but it would only be proper as a proof of fraud, in 
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connection with other proofs for the’Courts to inquire at all 
into the propriety of the contract. 
Judgment affirmed. 






Joun M. Hunt, plaintiff in error vs. JAcKsoN FormBy’s 
guardian, defendant in error. 






1. Where a bill was brought for specific performance of a contract for 
the sale of land, and a bond for titles was attached as an exhibit to the 
bill, and was admitted by the answer: 

Held, That it was not error in the Court to permit such bond to go in 
evidence without other or further proof of its execution. 

2. Where the party gave notice in writing of his absolute refusal to com- 
ply with such contract of sale: 

Held, That the charge of the Court below to the effect that proof of ten- 
der after such notice was not necessary, was not error, but in con- 
formity with the rulings of this Court in 12th Georgia, 154. 

8. Where the defense set up toa bill for specific performance is the inca- 
pacity of the party to enter into such contract, and upon this question 
several witnesses have been introduced, some dozen testifying as to his 
derangement, and reciting facts upon which their opinion was based, all 
concurred in the general impairment of his mental faculties, but sev- 
eral stated that he had ordinarily attended to his own business, and 
made his own trades, and the evidence for complainant denied the fact, 
and the intrinsic evidence of the transaction exhibited no sufficient 
unreasonableness as to inadequacy of price, or that he did not fairly 
comprehend, in its effect, the nature of the transaction, but on the 
contrary, that he did: 

Held, That while we recognize the rule as laid down by Chancellor Kent, 
in his exhaustive disquisition of the learning’and authority in 6th 
John’s Chancery Report, 225, upon the discretionary powers of Courts 

A of equity in such applications for specific performance, sustained, as 

‘it is, by a galaxy of English Chancellors, and while we recognize the 
proposition, that where a party elects his remedy in a Court of equity, 
it is devolved upon him, by the forum and the jurisdiction he invokes, 
that he must show affirmatively his clear right to the remedy before he 
will be entitled to his decree for his specific performance. Yet, under 
our law, equity jurisdiction rests in the Superior Courts, and a jury is 

a part of our chancery system; and where a question of fact has been 

fairly submitted to them, which will always, and of justice be pre- 
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sumed, where there is no exception to the charge of the Judge pre- 
siding at the trial, and the jury have found for the complainant, and 
the Judge below refused to grant a new trial, upon the authority of 
Davis vs. Smith, 30th Georgia, 263, and Raden vs. Tompkins, de- 
cided at the present term, to the effect that wliere the question is one 
of fact, and there is sufficient evidence to sustain it, and no rule of 
law was violated in submitting the case to the jury, and the Court be- 
law has refused a new trial, this Court will not interfere. 

An adhesion to this rule is essential to the administration of justice, and 
cannot be departed from without an unwarranted invasion of the es- 
tablished principles controlling the decisions of this Court. See War” 
NER, Judge, concurring. 


Evidence. Tender. Specific Performance. Before Judge 
Kirpy. Floyd Superior Court. January Term, 1870. 


This cause is reported in the opinions. 


Unpverwoop & Rowe Lt, for plaintiff in error. 


Wrieut & Featuerston; T. W. ALEXANDER, for de- 
fendants. 


LocHRANE, Chief Justice. 


This was a bill originally brought by the guardian of 
Fromby against John M. Hunt, for specific performance. 
The bill alleges as follows: On the 28th day of August, 1848, 
Formby, being then a minor, purchased certain lands from 
John M. Hunt, which are described. The purchase-money 
agreed on was $450 00, for which he gave his note, due 25th 
December thereafter, and took from Hunt his bond for titles ; 
he tendered the full amount of this note to Hunt, requesting 
him to make titles to the lands, which he refused todo. The 
bill prays specific performance, offering specifically to perform 
his own part of the agreement, and otherwise contains the 
usual proper averments and exhibits. The answer of Hunt 
to this bill was made by William H. Wood, who appears, 
upon the record, to be his guardian. The answer commences 
by the words: “ The answer of John M. Hunt, a lunatic, by 
his guardian, William H. Wood.” The answer states that 
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at the time mentioned in the bill, at which the trade took 
place, the defendant was insane; that advantage was taken 
of him, and a gross fraud perpetrated ; that the consideration 
was inconsiderable, and, with these statements, admits the 
general charges of the bill; that he was ready to deliver back 
the note of the party, which was made while he was an in- 
fant, and submits the incompetency of Hunt to contract, and 
the fraud practiced by the inadequacy of price, ete. This 
answer was filed in 1852. The case came on for trial at the 
January Term, 1870, of Floyd Superior Court. The plain- 
tiff submitted his bond for titles, and other evidence, and the 
defendant produced evidence on the subject of his insanity. 
The Court refused to charge as requested, relative to the ten- 
der, which was excepted to, as well as the introduction of the 
bond with proof of its execution, which was excepted to. 
The jury found for the complainant. A motion, made for a. 
new trial, upon the ground, among others, that the verdict 
was strongly and decidedly against the weight of the evi- 
dence, was overruled by the Court. The evidence for the 
defendant amounted to some thirteen witnesses, who testified 
generally to his insanity, stating facts upon which their opin- 
ion was based. Some six of these witnesses, however, testi- 
fied that he was able to attend to ordinary business. The 
facts recited by the witnesses showed sufficient to sustain their 
opinion that his mind was seriously impaired. Some of them 
speak of him as crazy ; some as a lunatic ; some that his mind 
was fractured ; some that he had hallucinations upon religious 
subjects, but all concurring in a general impairment or de- 
rangement of his mind. The complainant and the two wit- 
nesses that were with him, and some two others, testified, in 
the main, to the contrary. The evidence as to the value of 
the land varied, some estimating it over $1,600 00. 


Under the facts in this case, we are called upon to review 
the law governing proceedings in Courts of equity for specific 
performance. We lay it down as a general proposition, that 
the jurisdiction of a Court of equity in matters of specific 
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performance is not compulsory upon the Court, but is discre- 
tionary, to be exercised under rules we will hereafter lay 
down. The opinion of Chancellor Kent, in Seymore vs. De- 
lancy, 6 Johnson’s Chancery Reports, 225, is an exhaustive 
disquisition of the learning and authority upon this subject. 
He therein presents, in support of this general proposition, 
the opinion of Lord Eldon, of Lord Somers, Lord Maccels- 
field, Lord Talbot, Lord Hardwick, Lord Alvanly, and Lord 
Rosylin, to the effect that a Court of equity must be satisfied 
that the claim for a deed is fair, and just, and reasonable, 
and the contract equal in all its parts, and founded on an ad- 
equate consideration, before it will interpose with this extra- 
ordinary assistance ; if there be any well-founded objection on 
any of these grounds, the practice of the Courts is to leave 
the party to his remedy at law for compensation in damages. 
The distinction throughout is taken between the power of 
setting aside the contract and decreeing its execution. Judge 
Kent held that the power of awarding specific execution of 
contracts for the sale of land rested in sound judicial discre- 
tion, and was not to be applied to cases that were hard, or 
unfair, or unreasonable, or founded on very inadequate con- 
siderations. This same doctrine has been generally enuncia- 
ted by the Courts on this continent; vide 19 Mer., 398; 2 
Beasly, New Jersey, 207; 6 Brown, 2457; 1 Stockton, 332; 
19 Arkansas, 51. 

The modification of the rule may be found in Howard vs. 
Moore, 4 Sneed, 317, Tennessee, Chance vs. Beale, 20 Geor- 
gia, 143, in which this Court laid down the rule: “ Where a 
contract for the sale of land is in writing, is certain and fair 
in all its parts, is for an adequate consideration, and capable 
of being performed, it is just as much a matter of course for 
a Court of equity to decree a specific performance of it as it 
is for a Court of law to give damages for it in other cases.” 
Judge Lumpkin, delivering the opinion, prefaces it with an 
assent to the general doctrine, in these words: “ While it is 
true that it is discretionary with Courts of equity to decree 
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specific performance, or turn the parties over to the remedy 
at law, yet, (and then follows the head notes just recited,) we 
lay down, as a general proposition, where a party elects his 
remedy in a Court of equity, the duty is devolved upon him 
by reason of the forum and jurisdiction which he invokes ; 
that, to entitle him to a decree of specific performance, he 
must show, affirmatively, his clear right to the remedy.” 
And such is the doctrine found in the case of Morrty vs. 
Farmers’ Loan and Trust Company, 14 New York, 302. We 
find in the case of Hanna vs. Phillips, 1 Grant’s Cases, Penn- 
sylvania, 253, that, on the refusal of the wife to sign the 
deed, being dissatisfied with the contract, the Court reviews 
the exercise of this power where her signature was necessary. \ 
Inadequacy of price, under the modern authorities, is held 
not to be sufficient to refuse a decree of specific performance, 
except the inadequacy is so great as to induce the opinion of 
unfairness, amounting to fraud and inequality, in the con- 
tract ; but where the inadequacy is blended with other addi- 
tional ingredients, which demonstrates to the Court some 
unreasonable advantage, particularly if there be any question 
of the capacity of the contracting party, it would authorize 
the Court to refuse its aid and remit the parties to their 
strictly legal remedies. In the case, in 6 Johnson, occasional 
incapacity of attending to business, resulting from habitual 
intoxication, which had been a matter of public notoriety in 
the village, was held to give that additional ingredient, cou- 
pled with the inadequacy of price, to require the Court to 
refuse its aid to enforce a specific performance of so hard and 
so extravagant a bargain, gained from an habitual drunkard 
in the last year of his life, and just before his infirmities had 
begun to incapacitate him entirely for business. 

The facts in this case exhibit to the Court from the proof 
a much stronger incapacity than that in the case referred ‘to. 
The thirteen witnesses referred to show a condition of facts 
in connection with Hunt’s incapacity about the time of this 
trade, that make out a very strong case of mental disturb- 
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ance, if not actual insanity. We cannot omit noticing the 
fact, that this testimony comes from his neighbors, who had 
daily opportunity of intercourse with him, and whose credi- 
bility and competency give more than the usual import of 
verity to their statements. In addition to this he appears, by 
guardian, and while the record and the evidence of his lunacy 
is not before us, they may, nevertheless, be legitimately pre- 
sumed to be the action of the Court upon proper proceed- 
ings in the premises. But the difficulty of this case arises 
upon the fact that equity jurisdiction in this State is vested 
in the Superior Court, and a jury, under our chancery prac- 
tice, is a part of our equity system. And the facts of this 
case have been submitted to the jury, under the charge of 
the Court, which we are bound to hold was a fair and just 
presentation of the law, as it has not been excepted to on this 
subject, and they have found against Hunt; and the Judge 
below refused a new trial. This Court has held, in Davis 
vs. Smith, 30th Georgia, 263, and in Raden vs. Tomp- 
kins, decided at this term, to the effect, that where the ques- 
tion is one of fact, and there is sufficient evidence to support 
it, and no rule of law was violated in submitting the case to 
the jury, and the Court has refused a new trial, this Court 
will not interfere. An adhesion to this rule is essential to 
the administration of justice, and cannot be departed from 
without an unwarranted invasion of the established princi- 
ples controlling the decisions of this Court; and we have 
examined this record patiently and critically to see if there 
is anything to withdraw it from its application. 

On the point raised as to the admission of the bond without 
proof of its execution, we find no sufficient legal reason. The 
bond was a part of the pleadings attached as an exhibit to the 
bill and admitted by the answer, and was, under the facts in 
this case, properly admitted. As to the question raised upon 
the tender, the decision of this Court in 12th Georgia, 154, 
settles this question. The refusal to comply with this bond 
for titles gave the other party a right to maintain his action 
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without even tendering the purchase-money. But in this 
case there was evidence of the fact of tender before the jury, 
the effect of which they could properly consider. As to the 
infancy of Formby at the time of the trade, it. was such a 
contract as by the ratification of his guardian would author- 
ize him to maintain a bill in equity for specific performance. 
Gerard vs. Bradly, 7 Indiana, 600. 

We, therefore, come back to the main controlling question 
in this case. Did the jury find contrary to the weight of 
the evidence? It is a conceded proposition that insanity is 
a good defense or reason to set aside contracts, however spe- 
cially executed. When the complainant invoked the jurisdic- 
tion of equity he invoked its rules, the leading one of which 
is that Courts of equity will set aside contracts of idiots, 
lunatics and other persons non compos mentis. And one of 
the illustrations given by this Court in 7th Georgia, 493, is 
where the party has no clear and full understanding of the 
consequences of his act ; for example, is not cognizant that it 
strips him of his property and vests it in another, or disin- 
herits his children, he is to be held and taken as incapable of 
consenting, and is insane. While the proof in this case shows 
aberration and an evident derangement of the mental facul- 
ties, we are not satisfied, taking the whole evidence together, 
that he was so incapacitated ; nor was there such inadequacy 
of price as would justify the Court in holding that the chan- 
cery power exercised by the Superior Court in this case was 
illegally abused. Under all the circumstances, therefore, of 
the case, while we are not fully satisfied with the verdict of 
the jury, we, nevertheless, feel constrained to affirm the iw 
ment of the Court below. 

Judgment affirmed. 


WARNER, Judge, concurring. 


This is a bill filed by the complainant against the defend- 
ant for a specific performance of a contract for the sale of a 
tract of land, the complainant offering, on his part, to pay 
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the purchase-money and interest due thereon. The defend- 
ant objects to the performance of the contract on the ground 
that he was insane at the time the contract was made. It 
appears from.the evidence in the record that in the month 
of August, 1848, on Saturday, the contract for the sale of 
the land was made for the sum of $450 00, a fair price as 
lands were selling in that neighborhood at the time. The 
writings were not executed on that day as the defendant waS 
engaged in saving his fodder, but the parties were to meet at 
Johnson’s the next Monday and close the trade. On Mon- 
day, when the parties met at Johnson’s, the defendant pro- 
posed to cancel the trade; said his wife was opposed to the 
sale, which the plaintiff declined to do. The plaintiff then 
executed his note to the defendant for the sum of $450 00, 
payable on the 25th December thereafter, and the defendant 
executed and delivered his bond to the plaintiff in the sum 
of $900 00, conditioned to make a good and sufficient title 
to the land on the payment of the note recited therein. On 
the 4th of October, 1848, the defendant wrote a letter to the 
plaintiff, who resided in another county, notifying him that 
he would not make a title to the land until compelled by 
law, as he was not in his proper mind at the time he made 
the contract, and therefore was not competent to make it, 
which letter is in the record. In the fall of 1849, plaintiff 
went to the house of defendant to tender him the money for 
the land, found defendant in bed sick, told him he had come 
to pay him for the land, provided he would make a deed to 
it. Defendant spoke but once, and said he should not give 
up his land. Stafford, a witness, states that subsequent to 
this transaction, he asked defendant why he did not take the 
money ; defendant replied, “ that he knew how to fool them.” 
There were a number of witnesses introduced on both sides 
as to the sanity of the defendant at the time of making the 
contract, and upon this point in the case the testimony is 
conflicting, though several of the defendant’s witnesses testify 
that he was capable of attending to his own business, did 
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his own trading, and was a hard working, industrious man, 
The witnesses prove a good deal of strange, eccentric conduct 
on the part of the defendant. The land is now worth from 
$1,600 00 to $2,000 00. This case has been pending in 
Court for twenty years, and there have been two verdicts of 
two special juries in favor of the complainant. 

On the last trial, the jury decreed a specific performance of 
the contract by the defendant, on the complainant’s paying 
the principal and interest due on the note up to the 15th Oc- 
tober, 1849, allowing the defendant compensation for the im- 
provements made on the land. The defendant moved for a 
new trial on the grounds, that the verdict was contrary to 
law ; that the verdict was strongly and decidedly against the 
weight of the evidence; that the Court erred in admitting 
the bond for title in evidence without proof of the execution 
thereof, and that the Court erred in its charge as to the law 
in regard to the tender of the money. In my judgment, 
there was no error, in view of the facts of this case, in ad- 
mitting the bond in evidence, or in the charge of the Court 
as to the tender of the money. The bond was set forth in 
the bill, and admitted by the defendant in his answer. The 
defendant refused to perform the contract, on his part, abso- 
lutely. The complainant, in his bill, offered to perform it 
on his part by paying what was due by the terms of the con- 
tract. If the defendant was insane at the time of making 
the contract, it was not binding on him, either in a Court of 
law or in a Court of equity, and that was the question in the 
case for the jury to decide. And there having been two 
concurring verdicts of two special jurys in the county of the 
defendant’s residence, in favor of his sanity and capacity to 
make the contract, and there being sufficient evidence in the 
record to sustain the verdict, according to the repeated rulings 
of this Court, there was no error in the Court below in re- 
fusing the new trial. The question of sanity or insanity is a 
question of fact. Eccentricity of character is not insanity, 
and when all the evidence in this record is closely scrutinized, 
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the motives of the defendant in endeavoring to get rid of 
this contract, considered, which are so clearly manifested by 
him, from the day he proposed to cancel it at Johnson’s, up 
to the time of the trial, it is extremely difficult for me to say 
that the verdict is not right under that evidence. As a gen- 
eral rule, it may be safely said, that those persons who are, 
in fact, insane, are the last to discover or to admit it ; whereas, 
the defendant in this case appears to have discovered that he 
was insane shortly after making the contract for the sale of 
his land, and to have notified the plaintiff of that fact by 
letter. There is no error alleged in the record as to the 
charge of the Court to the jury in submitting the question 
of the defendant’s mental capacity to make the contract, and 
we must presume that the Court properly instructed them as 
to the principles of law and equity applicable to that point 
in the case. When a contract for the sale of land is in wri- 
ting, and the parties have the capacity to contract, when it is 
certain and fair in all its parts, is for an adequate considera- 


tion, and capable of being performed, it is just as much a 
matter of course for a Court of equity to decree a specific 
performance of it as it is fora Court of law to give damages 
for a breach of it: Chance vs. Beall, 20 Georgia Reports, 142. 


McCay, Judge, dissented, but furnished no opinion. 


Davip PounpD, plaintiff in error vs. THE StaTE OF GEOR- 
@IA, defendant in error. 


1. When, upon the trial of an indictment for murder, the Judge admitted 
evidence of the character of the accused for violence, and also of the 
deceased for peaceableness, the same not being in rebuttal and objec- 
ted to by the prisoner: 

Held, That such ruling was error, under the well established principles 
of the law of evidence. 

2. Where the accused, by his counsel, offered in evidence the testimony 
of a witness, taken down by the Court in a former trial, and the Court 





ATLANTA, JANUARY TERM, 1871. 89 


Pound vs. The State of Georgia. 


rejected it, except such parts as he decided to be in conflict, character- . 
izing such testimony as heresay: 

Held, That such testimony, taken down in writing on a former trial, when 
properly proven, may be offered in evidence by either party to discredit 
the witness, in whole or in part—in whole, to show the negative of 
something stated, not testified to on former examination, or in part to 
contradict the witness, and such evidence may be read to the jury, who 
will apply it by their memory of what was then sworn to before them, 
and adjudge the question of its conflict or its materiality, and such 
application and consideration is a question for the jury under the 
charge of the Court. 

8. When the Court admitted in evidence a particular act of insult, a 
quarrel between the prisoner and deceased, occurring several months 
before the homicide, and not connected with the cause occasioning it : 

Held, That the admission of acts of previous quarrels, of particular acts, 
to be admissible against the prisoner, must not be a separate, distinct 
and independent act, but there must be some link of association, some- 
thing which draws together the preceding and subsequent acts, some- 
thing which gives color of cause and effect to the transaction, and 
sheds light upon the motive of the parties, to render such particular 
act or acts admissible. The state of feeling generally between them 
may go in evidence to illustrate their conduct at the time. 

4, When the Court charged the jury, upon the facts, that the case was 
without the provisions of section 4266 of the Code, but such section 
was qualified by the provisions of section 4267 : 

Held, That the Court erred in the application of section 4267 to the cases 
provided for by section 4266, as that section is applicable to cases only 
where, after persuasion, remonstrance, or other gentle measures used, 
a forcible attack and invasion on the property or habitation of another 
cannot be prevented, it shall be justifiable homicide to kill the person 
so forcibly attacking and invading the property or habitation of an- 
other, and the only justification to that section is: ‘* But it must ap- 
pear that such killing was absolutely necessary to prevent such attack 
and invasion, and that a serious personal injury was intended or might 
accrue to the person, property or family of the person killing.’’ 

5. Held again, Under this section 4266, construed with the other sections 
upon the same subject matter, the use of the word person in the con- 
cluding paragraph is to be taken in its connection with habitation, 
property or family, and, virtually, only such cases as arise when the 
party is attacked in the manner prescribed in the view of his domicil 
and_in the protection of either person or property connected there- 
with. 

6. When several witnesses were introduced in a case, and the Judge se- 
lects one by name, and charges the jury, ‘‘If you believe A, then the 
homicide set out in the indictment is murder :”’ 


VoL, xL111—6, 
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Held, To be error; for it excluded the consideration of the whole case 
from the jury, and such exclusion involved material questions of fact 


in the case. 
7. When the Court complimented a witness for the prosecution, the mere 


fact of compliment being certified without giving the language used : 
Held, That such action by the Court was calculated to give an improper 
potency to the influence of his testimony, and was not proper in a case 


involving life. 

8. When the fact appeared, upon motion for new trial by the affidavit of 
the sheriff, that he had, at the request of the jury, brought to them, in 
their room, loose papers, purporting to be the evidence in the case, 
not knowing what the papers consisted of, and no exculpatory expla- 


nations given: 

Held, That, in a case of murder, a new trial ought to have been granted 
upon this ground. For the purity of jury trials, nothing is more to be 
guarded than the introduction into their rooms of papers relating to 
the case, without the sanction of the Court. The question is not what 
material injury they did, but the possibility of injury resulting from an 
illegal act. 


Murder. Criminal Law. Before Judge ANDREWs. Wilkes 
Superior Court. June, 1870. 


On the 25th of February, 1867, Pound killed John E. 
Harrison, in Hancock county. He was arrested and com- 
mitted to jail, after a hearing. He was indicted for murder. 
At October Term, 1867, there was a mis-trial, because the 
jury could not agree. At the next term, a jury was selected 
from the grand jurors, by consent, and Pound was again 
put upon his trial. Another mis-trial was declared, because 
of the sickness uf a juror. By consent, he was again put 
upon trial, at an Adjourned Term, before a jury taken from 
grand jurors, and they failing to agree, another mis-trial 
was declared. By consent, the case was then transferred to 
Wilkes county, because an impartial jury could not be had 
in Hancock county. These proceedings were had before 
Judge Reese. : 

A copy of the said proceedings having been transmitted 
to Wilkes Superior Court, Pound was there put upon his 
trial, in June, 1870. 
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The evidence adduced on that trial was as follows: The 
objections made to it, ete., appear hereafter in the motion for 
new trial, the recitals of which are true. The regularity of 
the change of venue to Wilkes county was admitted. 

First witness sworn for the State—JoHN Carr: Was 
present when deceased was killed ; It was in February, 1867, 
on road from Sparta to Linton, Hancock county, Georgia, 
12th February, 1867; deceased came to school house where 
witness was at school, to see witness about buying a horse 
from Mr. Morris; deceased asked witness to walk to de- 
ceased’s house, about three or four hundred yards; then de- 
ceased asked witness to walk to a field where a negro deceased 
had hired was cutting logs; when he started he said he would 
take his axe to help the negro cut, if necessary; negro was 
nearly done cutting, and deceased asked witness to walk 
over into a field across the road with him to see if there 
were any logs over there; when they left negro, heard a gun 
fire; in crossing the field over the fence, witness heard a sec- 
ond gun fire; witness told deceased he was going down there 
and see what they were shooting at; in walking across the 
field a rabbit jumped up, and witness heard Pounds say to 
his children to put a good load in the gun and bring it to 
him, (Pound); witness then saw it was his (witness’) father’s 
hog he was shooting at ; witness then told Harrison he would 
see if Pound would kill the hog; after Pound got the gun 
he got in the lane and started the hog up towards the road ; 
Pound drove hog to back of garden, and his son and daugh- 
ter went round to front of Pound’s horse lot in the road, 
went through the yard, when they met; Pound loaded an- 
other barrel of his gun. [Diagram shown to the jury.] 
When witness and deceased reached back of Pound’s lot, de- 
ceased found his fence down, and asked witness to help put 
it up; witness at that time had deceased’s axe; while put- 
ting up fence Pound went back in lane and commenced curs- 
ing witness ; witness first came opposite accused, near furthest 
end of the lane from road, Pound being in his corn field, 
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and deceased in his with witness; neither said anything to 
Pound at that place, after loading two barrels; lane seven 
or eight feet wide where they were putting up fence; Pound 
told witness his d—d old hog had torn down his fence, and 
got in his field, and cut his hog all to pieces; witness asked 
if he could help what his hog did when witness was not 
there? Pound said witness had been calling him a coward, 
and saying he would not fight, and if witness did not believe 
he would fight, to come over and try him; witness replied 
he had nothing to fight him with; accused called witness 
d—d dog soup and maggot soup, and other unpleasant 
things; accused then stepped on a log in mouth of lane; his 
daughter then stepped up by him; his daughter said some- 
thing to Pound which witness did not understand; Pound 
came up to the road to front of where they were putting up 
fence; all fence at that time but last rail was up; deceased 
had just picked up the rail when Pound cursed him; called 
deceased a d—d something—witness does not remember 
what, and deceased told him he would not take it; Pound 
then told deceased to come over, and deceased stopped to set 
rail up to his left side; Pound then presented his gun at 
Harrison, and then took his gun up across his left breast for 
a few seconds; then Pound presented it at Harrison again 
and fired. When the gun fired, deceased stepped one foot 
backwards and said, “ Oh, Lord, I’m killed ;” Pound then 
presented gun at witness, and witness got behind a stump, 
and turning saw Pound still had gun presented at him. Wit- 
ness then went home and earried the axe with him, and 
started after a doctor; went in his house and got his father’s 
pistol out of the desk, and carried it with him; Mr. Mor- 
ris, witness’ mother and Mrs. Duggin, then went up to where 
the homicide took place; witness had no weapon but pocket 
knife; had on vest, and about like he is now; Harrison had 
no weapon, witness thinks, and had on no coat, only pants 
and shirt; Harrison carried axe to field, but witness took it, 
and had axe when difficulty occurred, and witness carried 
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axe immediately to his father’s house, about one mile dis- 
tant. 

Cross-Examined: At the time Pound was cursing him, 
witness told Pound he had nothing to fight him with; Pound 
asked witness if he would fight him at any other time and 
place, or in any way, and witness replied that he would ; 
Pound had double-barrel shot gun, worth about $8 00 or 
$10 00; witness says diagram shown is correct; deceased 
and accused were about six or seven feet apart when the 
shooting occurred, and deceased was about three feet from 
fence, on Harrison’s side; muzzle of gun was about two and 
a half or three feet from deceased when he was shot; lane 
between fields was about a quarter of a mile long; shooting 
of Harrison occurred about eight or nine panels of fence 
from mouth of the lane; found Pound shooting hog about 
one hundred yards from other end of the lane; after Pound 
left the log where he had been with his daughter, he con- 
tinued cursing witness until he got where they were; wit- 
ness does not think he cursed Harrison but one time; wit- 
ness was then about twenty years old; Harrison was about 
twenty or twenty-one; Harrison and Pound had been ac- 
quainted nearly all their lives; Harrison had lived about a 
mile and a half, or two miles below Pound the year before, 
and was at the time of the shooting living about one half or 
three-quarters of a mile from Pound; Harrison was killed 
about sun-down ; witness has been sworn in this case three 
or four times, and once in addition before the coroner’s in- 
quest; thinks he was also sworn before a magistrate; he 
thinks he was sworn at.October Term, 1867, Hancock Su- 
perior Court—is not positive; thinks he was sworn at April 
Term, 1868 ; thinks he was sworn at May adjourned Term, 
1868—is not certain; witness thinks he has not stated be- 
fore on oath that Harrison said on the evening of the killing 
that he was taking the axe along to help the negro cut logs, 
if he found his help necessary to enable the negro to finish 
the field that evening; witness, upon being further interro- 
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gated, says, he don’t know but what he has; remembers to 
have heard his testimony in this case commented upon in the 
Court-house before ; witness does not think he heard his tes- 
timony commented on as being improbable in this: that it 
was unreasonable for Harrison to be at that hour of the 
evening carrying his axe to the field to cut logs; witness and 
Harrison were over half way from road to where Pound was 
when the rabbit jumped up; this is the place where he first 
heard Pound tell his children to load the gun, where he dis- 
covered it was his father’s hog Pound was after, and where 
he said he would go and see if Pound would kill the hog ; 
he went to see about the hog, and Harrison went with him; 
after witness took the axe he kept the axe in his hand all the 
while; helped put up the fence—did not put down the axe 
while helping ; there were but few rails thrown off the fence 
on the ground; when Pound accused witness of having 
called him a coward, witness asked him who told him so? 
Pound said he could prove it by good authority; do not re- 
member that he denied having called Pound a coward ; do 
not know but what he testified before that he asked Pound 
who told him this ; Pound accused witness of having killed 
his dog; doesn’t think he owned or denied it; doesn’t know 
whether he killed his dog; last time he saw the dog he was 
running; don’t remember that Pound called Harrison a 
damned meddlesome rascal ; don’t remember what he said 
further than cursing him; don’t remember that Pound 
warned Harrison if he got over the fence he would kill him; 
don’t think he told him so; witness don’t think he has stated 
this in any previous testimony ;-witness says if he did he 
may not have intended it, or interrogator may have misun- 
derstood him; when Harrison told Pound, in response to his 
cursing, that he wouldn’t take it, he started towards the fence 
and stopped ; was not putting the rail on the fence when he 
said this—had not got to it; Harrison was putting up the 
fence about the time Pound was loading his gun in the road ; 
witness says he omitted on direct examination to state that 
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Pound drew back his gun as if he was going to strike him ; 
witness has said Harrison started towards fence with a rail 
and stopped; witness don’t know that he has any impression 
that Harrison was going to the fence with any intention to 
put it up; don’t think he had any idea of getting over the 
fence; witness can’t tell what he thought at that time was 
Harrison’s motive in going towards the fence; witness don’t 
remember whether it was a full length rail or not; thinks it 
was long enough to go on the panel; Harrison never put the 
rail on the fence; when deceased fell he thinks the rail fell 
right across the fence, one end lodging on the fence; thinks 
the rail fell across deceased—won’t be positive about it; when 
the rail fell, witness thinks the lower end of it remained on 
Harrison’s left side; the upper end, he thinks, fell over to- 
wards Harrison’s right side; thinks deceased picked up the 
rail just before or just as Pound cursed him; when deceased 
first picked up rail he did so as if he was going to put it on 
the fence, and not as if he was going to strike Pound; de- 
ceased had the rail in this same position until he put it down 
by his side; witness doesn’t know that he thought at the 
time whether he was going to strike Pound; witness den’t 
know but what he has testified before that Harrison had the 
rail in a position as if he intended to strike Pound ; witness 
and deceased were in a moderate walk when they walked 
through the field where they were when they first saw Pound; 
when witness and deceased went towards where Pound was, 
his son and daughter were the only members of Pound’s 
family with him; don’t remember that he saw his wife or 
any other of his family but the said son and daughter ; don’t 
remember testifying on any previous examination that Mrs, 
Pound told him, (witness,) to go off; witness saw nothing to 
indicate that Pound’s family came out as if they expected a 
difficulty ; thinks he stated in a previous testifying that de- 
ceased stepped a foot back; witness don’t know that he has 
ever heard any comments upon the possibility of accounting 
for the body of deceased being as far from the fence as it was 









96 SUPREME COURT OF GEORGIA. 
Pound vs. The State of Georgia. 


found ; when witness said he would go and see if Pound 
would kill the hog, deceased said he would go too to see if 
there were any logs down there; didn’t say he would go to 
see if it was his, (Harrison’s,) hog; Harrison saw the hog; 
deceased didn’t go to see if it was hog; when deceased and 
witness first went to where the negro was cutting, witness 
went because Harrison asked him to go with him; witness 
had no purpose of his own in going; witness says he has not 
testified before that he went to the field to look for sheep 
there; there were sheep there, one sick, and they found the 
sick sheep ; witness says he testified about the sheep at one 
time ; he doesn’t know that he did every time he has been 
sworn ; witness doesn’t know that he has testified at any 
time that the sole reason he or deceased had for going to the 
field was to look for logs; he doesn’t remember exactly 
whether he ever gave in his testimony this way or not; wit- 
ness says Harrison didn’t pick up rail with both hands as if 
he intended to strike Pound across the fence ; witness thinks 
he testified at October Term, 1867, that Harrison took the 
rail in both hands, as if he intended to hit Pound across the 
fence; this was after Pound cursed him ; it was after deceased 
said he wouldn’t take that, (referring to the cursing); wit- 
ness don’t think he said on this examination that when Har- 
rison said he wouldn’t take that, he immediately put the rail 
down by his left side, and remained standing with it there 
until he was shot; witness supposes he and Pound were on 
bad terms before this difficulty ; don’t know whether de- 
ceased and accused were, but adds, “ I believe too they were ;” 
witness says Harrison said he spoke to Pound and he would 
not speak to him; witness does not think he has testified 
once there was no bad feeling between accused aud witness ; 
witness never testified that he and Pound were friendly; 
witness states that Pound’s son told him to go away from 
there. 

Re-Direct: Saw Pound’s dog once after he saw him run- 
ning ; it was between his father’s house and the branch ; wit- 
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ness says the dog was drawn out of his father’s well after 
that; witness didn’t see him drawn out himself; negro boy 
cutting logs was between one-fourth and one-half mile from 
Harrison’s house; these logs were between seventy-five and 
one hundred yards from where Harrison was killed ; witness 
says his impression is that he merely saw the rail in the act 
of falling across Harrison; Harrison, when shot, fell right 
back. 

Dr. W. H. GREEN, sworn: Direct: Witness was not called 
to see Harrison the evening he was shot ; didn’t see him until 
twenty-four hours after deceased ; was in his house when he 
first saw him; witness examined wound; it was one and a 
half inches above right nipple, inclined downwards, back- 
wards and obliquely to the left; it had on the flesh evidences 
of powder; when witness saw it, it had been bleeding pro- 
fusely, and was, at the time, still oozing a little; the wound, 
he supposes, was about one inch, irregularly, in diameter, 
bearing marks of being a gunshot wound ; didn’t see the shot, 
but supposes they were double B’s, or perhaps larger—not 
larger than small buckshot ; witness was, at that time, and is 
now, a practicing physician, and his medical opinion is, de- 
ceased died from the wound; doesn’t know the exact angle, 
but thinks it was at an angle of about forty-five degrees when 
the body was erect; striking the skin or bone very frequently 
deflects the ball; the balls passed probably between the ribs 
without breaking either; witness probed the wound; has 
known accused about fifteen or sixteen years. 

Cross-Examined: Witness thinks some of the shot changed 
direction after striking the body, but only such as struck a 
rib; all the shot had the same range until they struck the 
bones; those that struck rib were even more vertical than 
those that did not—that is, they glanced after striking the 
ribs; witness says the lower part of the rib being thinner 
than the upper, would have been broken, had not the shot 
come from an angle of forty or forty-five degrees; a load, 
with as large shot as that, discharged horizontally, would 
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probably have broken a bone larger than the lower surface of 
the rib; the place where the wound was, in the lung, was 
very near the root of the right lung; that part of the lung 
is very little changed in location by death ; witness thinks he 
got the correct range of the shot, from his examination, and 
he was examining with a view to get the range; witness does 
not think the wound could have been given with the range 
it had if both parties—the one shooting and, the one shot— 
had been standing erect ; thinks it impossible, at the distance 
the parties were apart; if Harrison had been on the fence, 
leaning over, that would have been a complete explanation of 
the wound, and of the direction the balls took after entering 
the body of Harrison; witness examined fence where it was 
said the body lay; saw powder marks on the top rail; the 
rail was rather triangular ; the powder mark was on the side 
of the rail next to where Pound is said to have stood; the 
powder spot on the rail was somewhat in the shape of a half- 
moon, the convex side, towards the lane, five or six inches in 
diameter; witness thinks if Harrison had been with his breast 
resting on the top rail, and his body leaning over, this posi- 
tion would have fully explained the powder marks witness 
saw ; witness has experimented with a shot-gun, with refer- 
ence to this case, and this opinion with regard to the powder 
marks on the body is the result of such experiments; the 
fence was not exceeding five feet high, witness does not sup- 
pose ; thinks it would strike about or below his chin ; witness 
is a little over six feet high; the lower part of the rib is thin 
compared with the other part; witness thinks even smaller 
shot than these would have carried away the lower part of 
the rib if the gun had been horizontal when shot; doesn’t 
think, from his experiments, that the muzzle of the gun, 
when shot, could have been more than two feet from the 
body ; knew Harrison about one and a half years; was not a 
large man; about one hundred and fifty pounds in weight ; 
about five feet, six or eight inches high; was an active man, 
witness thinks; from an examination, am satisfied Pound’s 
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leg has been broken ; limps sometimes ; this was his condition 
before killing Harrison ; can’t say when Pound’s leg was bro- 
ken ; has seen Pound get along very well on it. 

fte-Direct: The doctrine of the medical books is that a 
ball frequently is deflected when it strikes the skin or other 
hard substance ; a wind sometimes deflects a ball ; Harrison’s 
lungs, when examined, were not inflated—partly collapsed, 
and partly filled with blood; thinks the death was within a 
few seconds after the shot; thinks a shot from a gun, within 
two feet of an erect body, would throw the body backwards ; 
witness thinks if the body had been against the rail, a shot 
from a gun, with the muzzle two feet off, might possibly 
have thrown the body three feet back; does not recollect 
whether, on a previous examination, he said such a shot, 
when instantaneous death ensued, would cause the body to 
fall down when it was on one side or other of the fence ; does 
not think the wound could have been inflicted at that angle 
by shooting over the fence, Harrison being erect; witness 
says it is recognized as true by his profession that the direc- 
tion a ball takes in a body is no certain criterion of the di- 
rection in which the ball entered, but it is further laid down, 
that a ball, going with great velocity, generally continues in 
the same direction as that from which it entered ; there is an 
instance in the books of when a Frenchman was shot in the 
neck, and the ball ranged round and came out at the same 
hole where it entered; and another, where a man in battle 
was shot in the sternum, and the ball was found in the scro- 
tum ; witness’ opinion is, that it is impossible that the ball 
could have taken a range of forty-five degrees, if both par- 
ties had been standing erect, and at the distance apart that 
they were; witness thinks the range of the shot could have 
been accounted for by supposing that Harrison, being two or 
three feet from the fence, endeavoring to screen himself behind 
the fence, and was in the act of stooping when shot ; the lane 
at this point was about eight feet wide, as far as witness’ ac- 
quaintance goes; deceased was a peaceful, quiet and industri- 
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ous man; witness never knew of deceased having a fight; 
knew deceased about eighteen months before his death ; was 
a young man, about twenty-one or twenty-two years old; of 
his own knowledge, witness knows little or nothing of defen- 
dant’s character for violence. 

By DEFENSE: Witness don’t know whether deceased was 
a high-spirited man; never suspected him of being a cow- 
ardly man, 

By THE STATE: From the distance at which the parties 
are represented to have been apart, Pound also being repre- 
sented to have been three or three and a half feet from the 
fence, witness does not think deceased could have been on the 
fence, as the powder would have burnt the flesh more than it 
was burned. 

By DerensE: Knows nothing of the position of the par- 
ties, except from the evidence of the witnesses preceding him; 
if deceased had been on fence and the muzzle two feet from 
him, this position would fully explain the range, powder 
marks, and all other signs the witness discovered ; wood, from 
experiment, scorched ot twelve to eighteen inches ; cloth also 
at twelve inches. 

Next witness by State—James V. M. Morris: Witness 
saw deceased’s body soon after he was killed; was at Green 
B. Carr’s 12th February, 1867, at six o’clock, Pp. m.; John 
Carr came and stated to witness that Pound had shot Harri- 
son, and desired witness to go to him while Carr went for the 
doctor ; Green B. Carr and witness immediately started to the 
place, and when they got there, Harrison’s wife and Mrs. 
Duggin were there; found Mr. Harrison lying on his back, 
his left hand by his side, and his right hand lying over be- 
hind his head; his hat was about three feet from his head, 
immediately behind him; Harrison was dead when witness 
reached there ; his forehead was cold and his body warm when 
witness reached him; his feet were about three feet from the 
fence; those present determined to carry the body to the 
house, and all left but witness ; witness remained about half- 
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hour and examined the place, position of the body, and took 
particular notice of the distance from the fence of the body ; 
examined the wound; witness thought it was large enough 
to admit his two fingers, but did not put them in the wound; 
there was powder smoke on Harrison’s shirt all around the 
wound ; the wound had not bled at all more than would nat- 
urally flow from breaking the skin; only one drop of blood 
on the ground next morning, and that came from his (de- 
ceased) mouth ; witness noticed that night a rail leaning over 
against the fence where he was shot ; he supposed the rail had 
been leant there; body was moved to deceased’s house that 
night, about one-fourth or one-half mile distant ; next morn- 
ing witness returned to the spot, after breakfast, with other 
gentlemen ; examined next morning and saw no signs about 
the place where killing occurred to show that deceased had 
ever struggled; measured from where deceased’s head lay, 
five feet, eight inches towards the fence, at which place wit- 
ness supposes deceased’s feet lay; supposes five feet, eight 
inches to have been his height ; from where witness supposed 
deceased’s feet lay to the fence, witness found, by measure- 
ment, to be three feet; discovered powder spot on top rail, 
about midway the panel ;#walked to the fence to examine 
powder spot ; fence was about four feet eight inches high; 
witness measured it by his body ; in examining powder spot, 
witness found it on outside of the rail from the field in which 
Harrison lay ; powder spot was narrow towards the lane and 
widened towards the field ; no smeke on either side of rail— 
only on top ; witness also saw, on the third or fourth rail from 
bottom, that a little piece of the rail was knocked off and 
was lying on the ground; witness then went back to the 
house, and there saw coroner’s examination and Dr. Green’s 
examination; the wound was about two inches above right 
nipple; saw Dr. Green probe the wound; when Green re- 
marked he thought the angle about forty-five degrees, witness, 
at the time, did not think the angle so great, though he said 
nothing; this judgment based upon observing the angle of 
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the probe; turned Harrison over and his back was all blood- 
shot, and witness left, and saw no more of him; witness’ 
opinion at the time was that the angle of the range was not 
more than thirty or thirty-five degrees; witness was at one 
time a house carpenter, accustomed to describing angles ; saw 
nothing else on ground when he got to where body was; is 
satisfied there was no axe there—knows he would have seen 
one, had it been there; examined the premises well; body 
was left where found, lying about an hour, and then removed 
to Mr. Harrison’s house; witness examined powder spot in 
the shirt; hole was in the centre of the powder spot; edges 
of the hole in shirt looked as if they might have been 
scorched; the powder spot extended some space over the 
shirt; witness doesn’t know exactly how large the powder 
spot was; rail, witness thinks, was about four or five inches 
through ; rail seemed to have been taken from outside of a 
tree; powder spot was on the top of the rail, the rail lying 
on the fence. 

Cross-Examination: Powder spots on shirt and rail had no 
well defined shape; the rail was lying to right of where de- 
ceased’s body had lain, one end on the ground, the other rest- 
ing on the fence ; there were no imdentations on the rail. 

Re-Direct: Witness knew deceased about twelve months; 
deceased was teacher in Sabbath-school the year before and 
at the time of his death; never heard a word against him. 
Witness’ knowledge of the man, Harrison, was a clever man, 
peaceable and quiet ; and witness don’t know if he was to say 
he was a religious man that he would go beyond his know]l- 
edge of the man; in conversation, day of killing, deceased 
talked as a pious man would, and bore himself as a pious 
man, so far as witness’ knowledge extended ; witness knows 
nothing of Pound’s violent character; never heard Pound 
use a profane word in his life. 

By DerensE: Witness thinks Harrison was a brave man; 
thinks he would not have hesitated to resent an insult. 

By THE STATE: Opinion of witness is, deceased would 
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avoid a difficulty ; had conversation with deceased the day of 
the killing ; deceased, in speaking of the differences between 
him and Pound, said he had no unkind feelings towards 
Pound, wished to have no difficulty, and wished to be friend- 
ly with him, as they were neighbors; this was about three 
hours before the killing; witness spent about three hours 
with Harrison that day ; in this conversation, Harrison stated 
that he had spoken to Mr. Pound and Pound refused to 
speak to him; Harrison was shot over the eighth pannel of 
the fence, along the lane, from the public road. 

Next witness by the State, James McRae: Didn’t ac- 
company Mr. Morris on either visit to rail; saw the rail 
about sunset the next day after killing ; witness found pow- 
der spot on rail—on the top of the rail; saw powder no- 
where but on the top of the rail; powder spot commenced 
small on the edge next to the lane, and spread out as it ex- 
tended ; has known Pound some twenty-five or thirty years ; 
saw Pound in a difficulty in 1865, when Pound appeared to 
urge a difficulty ; this at school-house, with a Mr. Best; as 
far as witness has seen, Pound seemed to be a man that 
sought difficulties—always had the appearance of being a 
violent man; knew Harrison one or two years—seemed to 
be a very quiet, peaceable man, never knew of his having a 
difficulty with any one. 

Next witness by the State—Mr. E. H. Ruopes: Is ac- 
quanted with Mr. Pound; Pound asked witness on Monday 
night, April Court, Hancock county, 1867, if witness had 
heard of his misfortune, and witness said he had; ac- 
cused said he thought he had been imposed on by Mr. Carr 
in the neighborhood about the school ; that he had helped 
build the house and Mr. Carr wouldn’t let him send to 
school, and that he thought Mr. Harrison was put there to 
stand in Carr’s shoes; nothing else was then said; witness 
and Pound then being at the fork of the road where they 
parted. 

First witness introduced by defense—EMELINE GARNER: 
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Saw the killing of Harrison ; witness is Pound’s daughter ; 
is now married ; was not at the time of killing, and was then 
living with her father ; witness first saw Harrison and John 
Carr in Carr’s field, where negro was cutting logs ; this place 
was between fifty and seventy-five yards from Pound’s front 
door—about seventy-five witness thinks; a gun fired down 
the lane; the negro pointed towards the house; Pound fired 
the gun; witness was at that time standing in the door of 
Pound’s house; was not with Pound, who was down below 
the orchard; distance from Pound’s front door to place of 
killing about fifty yards; garden between the two places ; 
the garden didn’t reach to the lane; there was a few yards’ 
space between the two; when gun fired second time Harrison 
and Carr started towards him firing ina run; witness started 
to where her father was ; she went to tell him Carr and Har- 
‘rison were coming, because, from the way they were coming, 
she thought they were going to murder him; all Pound’s 
family, except one of witness’ sisters, came out before the 
killing; her brother, Madison, was with her father when she 
reached him; doesn’t know where her brother was before 
this; witness, when going towards her father, lost sight of 
Carr and Harrison ; when she next saw them they were about 
seventy-five or one hundred yards in the field where the kill- 
ing took place; Pound was near the little lane, fifty or sixty 
yards from the wood’s end of the lane, Carr and Harrison 
being in Harrison’s field, and Pound in his own; they came 
opposite Pound and stopped ; the two parties, when Carr and 
Harrison stopped Pound, were about twenty-five yards apart; 
Pound then went in his field down towards the wood’s end 
of the lane; had his gun then, and also when witness got to 
him; Carr and Harrison, also in Carr’s field, went on down 
the lane; when Pound got near the end of the lane he stop- 
ped; Pound, then being still in his own field, turned back 
towards the hog, the hog being in the lane; Carr and Har- 
rison turned back also; Pound then went on back in his own 
field towards the big road, until he got to the corner of the 
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garden; Carr and Harrison also went up the lane; when 
Pound reached the corner of his garden, he got over in the 
lane; Carr and Harrison had followed Pound about fifty 
yards or further along the lane to the corner of the garden ; 
after Pound got in the lane, he went a few steps in the big 
road; don’t know where the hog was then; Pound went. 
round the plum nursery just before he got to the garden; 
plum nursery went close up to the lane; Carr and Harrison 
still went in Carr’s field out near the big road ; didn’t go be- 
yond the place where killing occurred ; stopped at that place ; 
Pound then went to the big road a few steps and turned 
back ; witness did not see Carr and Harrison doing any- 
thing while at the place where killing occurred; Carr and 
Harrison were not putting up any fence at that place; Pound 
went back from the big road down the lane; he stopped at 
eight or ten steps down the lane from the big road; witness 
was then standing on a log near the mouth of the lane ; wit- 
ness got there by going through the yard; Madison was with 
Pound ; her brother went through the yard with witness ; 
when Pound went down the lane and stopped, he stepped 
upon the log; Mrs. Pound was in the lane, at the mouth; 
witness’ little brother and sister were out at the scene ; when 
Pound stepped on the log, he said something to Carr about 
killing his dog ; he was then eight or ten steps from Carr, 
and was further from Harrison ; Carr did not reply to the 
charge of killing the dog; Pound then told Carr he had 
been saying he was a coward and wouldn’t fight, but if he 
didn’t believe he would fight, to come over and try him; 
Carr then said something, witness didn’t understand what, 
and Pound told him he could prove that Carr had said he 
was a coward and would not fight ; Carr asked him by whom, 
and Pound said by good witnesses; Pound then said that 
John Harrison, a grand scamp, had been meddling himself 
about it; while this talk took place, Pound had gone farther 
down the lane; when Pound made the remark about Harri- 
son, he was standing in the lane, about twelve or fifteen feet 
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from Harrison and Carr; then Harrison said, “ I won’t take 
that ”—“ you have done that that is unjust ;’? Harrison, when 
he said this, was at the corner of the fence, chopping on the 
fence with an axe; witness remembers stating this fact about 
chopping on the fence corner, to Judge Stephens at the place 
where the killing occurred; they were present then, with 
several others; this was between the first and second tes- 
tifyings, witness thinks; Mr. A. H. Stephens, Benjamin 
Harris and Judge Linton Stephens were present; witness 
last testified in this case two years ago last May; testified 
next time before that in April, same year; this visit was be- 
tween these two testifyings; witness does not remember 
whether she has at any previous time testified as to this chop- 
ping on the fence ; witness came to state it at that time, by 
Judge Stephens asking witness where the parties were and 
what they were doing ; after Harrison remarked, “I won’t 
take that,” Harrison started down the panel of the fence, to- 
wards Pound, who was at the other corner of the panel ; then 
Pound said, “ don’t you come over here, if you do, I will ‘kill’ 
or ‘shoot’ you;” witness don’t remember which of these words 
he used; Harrison then commeneed getting on the fence, and 
after giving him this warning, Pound shot ; Harrison had the 
axe in both hands as he started down the panel ; Harrison put 
his left hand on the fence, still holding his axe in his right, and 
put his foot on the fence, some four or five rails up; the fence 
was twelve rails high ; Harrison’s hand was near the middle of 
the panel, and Harrison’s head was over and above the fence, 
witness thinks—don’t remember how high; then Pound 
fired; Pound was not exactly opposite Harrison when he 
fired—was a few feet further from the road; Harrison’s right 
side was most turned toward Pound when Pound fired; Pound 
was four or five feet from Harrison when he fired; the muz- 
zle of the gun was not far from Harrison when Pound fired— 
perhaps one or two feet from him; the fence behind Pound 
was as high as the one between him and Harrison; just back 
of the fence, behind where Pound was standing, was another 
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fence, about as high as the lane fence; witness is not certain 
as to the height of this fence behind the lane fence; lane was 
not the same width all the way—at places, not more than 
five or six feet wide, if that wide; don’t think a person 
could very conveniently ride horseback through the whole 
length of the lane; lane, where Pound shot, about ten feet 
wide; when gun fired, Carr was standing a few feet from Har- 
rison, about a panel’s length; when the gun fired, Harrison 
stepped off the fence and staggered backwards and fell ; Carr 
then started towards home in a run; witness was still on the 
log ; her brother, when gun fired, was standing by Pound ; in 
passing up and down the lane, first words passed were those 
already stated by witness ; witness saw Carr have a pistol, 
when Carr and Harrison stopped opposite Pound, Carr and 
Harrison in Carr’s field, Pound in his; Carr seemed to be 
revolving the pistol in his hand ; saw the pistol distinctly ; 
saw it again when near the end of the lane towards the 
woods; the ground, where killing occurred, on the lane 'side 
and Harrison’s field side, is level, witness thinks; didn’t see 
what became of Carr; all went immediately to the house; 
didn’t notice what became of the axe when Harrison fell ; 
knows nothing of the loading of Pound’s gun. 

Crossed by State: When Carr and Harrison followed Pound’s 
direction, they were in their own field, saying nothing to 
Pound; when Pound got over in the lane he went towards the 
big road, witness supposes to look for the hog; Pound had the 
gun when he got over the fence; didn’t get it when he went up 
the road; the log on which witness was standing was about 
eight steps from the mouth of the lane; distance from log to 
the place of killing about twelve or fourteen steps; witness 
says she meant what she said, when she said she ran to tell 
Pound that Harrison and Carr were coming, because she 
feared they were going to murder him; doesn’t remember 
whether she ever swore to this before; has been sworn three 
times before in this case, not oftener; witness says she did 
not swear on a previous trial that when Harrison started to- 














SUPREME COURT OF GEORGIA. 


Pound vs. The State of Georgia. 


108 





wards Pound and uttered the words, “I wont take that,” he 
was just opposite to where Pound was standing; is positive 
that she did not; don’t recollect ever swearing before that 
when Harrison was shot he stepped backwards and fell ; 
don’t know that she ever did; the relative position of the 
parties at the time Pound made the remark about Harrison, 
and Harrison said he wouldn’t take that, is as marked on 
the diagram by the witness. Carr stated off towards home ; 
witness and Carr started about the same time—witness off 
towards her father’s house with the family; witness didn’t 
go to see Harrison ; heard her nlother say she went to see 
Harrison ; thinks Pound pointed the gun upwards a little 
when he fired ; from log on which witness stood to where 
Carr was when witness first saw pistol was about fifty yards; 
when she next saw pistol in Carr’s hands he was about sev- 
enty-five yards from where killing took place, towards the 
wood’s end of the lane; don’t know what kind of pistol it 
was—was revolving the barrels round at this time; was 
about ten or twelve steps from Carr when she first saw the 
pistol ; when seen second time was just across the lane; Carr 
is rather under common height, witness thinks; says posi- 
tively she saw a pistol in Carr’s hand; is as positive about 
this as anything she has testified to; don’t know what be- 
came of the axe; it was not, so far as she knows, taken by 
any member of the family; her mother went to the scene 
after they had all got to the house ; didn’t swear on a former 
occasion that she saw her mother go to the fence where Har- 
rison was killed one half or one hour later in the evening ; 
don’t remember to havesworn so; Pound, immediately after 
the killing, went in the yard and then started off to Sparta ; 
don’t remember whether he went in the house; Pound stepped 
back a little from the corner of the fence when he shot Har- 
rison, which put him a little nearer the wood’s end of the 
lane when he fired. 

By DEFENSE: In stepping back, Pound got a little farther 
from the road, towards the wood’s end ; when witness first saw 
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pistol, Carr was in his field ; witness was in the lane ; Pound 
in his field; second time saw pistol, Carr was in Carr’s field ; 
witness in her farther’s field ; when first saw pistol, Carr and 
Pound were about twenty-five yards apart ; witness was about 
ten or twelve steps from Carr when she first saw pistol. 
Next witness sworn by defense—JamMEs M. Pounp: Is 
the son of defendant; witness is eighteen years old now; 
was present when Harrison was killed by Pound; was with 
Pound when conversation began between Carr and Pound; 
Pound said something to Carr about killing his dog, and 
calling him a coward ; witness doesn’t remember what Carr 
replied; Pound said ‘and John Harrison, a grand scamp, has 
been meddling himself and telling wrong tales on me;” Har- 
rison replied: “I wont take that ; you have done that that is 
unjust ;” when this was said Pound was at the corner of the 
fence where he was when he shot; supposes the muzzle of 
the gun was one and a half or two and one third feet from 
Harrison when Pound fired; Pound was near the middle of 
the lane when he fired; thinks he was little nearer fence 
where Harrison was than the other side of the lane; when 
gun fired Harrison staggered backwards and fell; don’t know 
what became of axe; witness and all the family went offim- 
mediately together; thinks he told Carr after Harrison was 
shot to go off; told him that for fear Pound might shoot him; 
was in field plowing when his father motioned to him, and 
he went to where Pound was; Pound had before this, he 
supposes, shot at a hog; hog showed no signs of having been 
shot; witness saw the hog. All the family came out before 
the killing but one of witness’ sisters; Harrison got his head 
right smart over the fence before shot; his feet were three 
or four, may be four or five rails, up the fence before shot, 
but witness did not notice particularly ; Harrison was in the 
act of going along over the fence; didn’t see Carr have a 
pistol ; witness’ next sister to himself, who was out there, is 
about four years younger, and his brother about seven years 
younger than himself. When you got to your father what 
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was the impression made on your mind as to the intention of 
Carr and Harrison, whether they were friendly or hostile? 
Did you see Carr and Harrison? Answer: I saw Carr and 
Harrison. Witness thought their intention was hostile. 
Cross-Examined: Was fifteen years old when this hap- 
pened ; was fifteen the 11th January, 1867; was near Pound, 
in the field with him, when his sister went down the lane and 
got over the fence; didn’t see Harrison and Carr all the while; 
saw Carr when he was down at the wood’s end of the lane; 
saw no pistol in Carr’s hand ; is certain he saw Carr and Har- 
rison down there ; looked at them and knew them well ; they 
said nothing to Pound; Harrison and Carr were in Harri- 
son’s field; Harrison had rented this field of Carr, witness 
heard ; supposes Pound had been shooting hogs, don’t know ; 
witness was not present when Pound shot; was about two 
hundred yards off, plowing ; came to his father because his 
father motioned to him to come; saw Pound from where he 
was plowing; saw Pound one time when he shot; after witness 
got to Pound, witness went on round through the yard to the 
road ; witness went round through yard without any partic- 
ular motive; witness went to where his father was, near 
mouth of lane, doing and saying nothing; Harrison and 
Carr were, at this time, in Carr’s field, about fifteen or 
twenty yards down the lane; thinks they had about stopped ; 
don’t think they had exactly stopped—were moving slowly ; 
Pound went back and met Harrison and Carr; Pound had 
his gun with him; didn’t see Pound load his gun; knows 
nothing of his loading it; don’t remember to have sworn 
once before that Harrison and Carr stopped before Pound got 
to them ; if Harrison and Carr were saying anything, witness 
didn’t hear them ; Harrison, when shot, was leaning over the 
fence, inclining to the right, with the axe in his right hand, 
holding it out to his right side ; holding it over the field side; 
the left side of his breast mostly to the fence; is certain axe 
was on field side, as his left side was mostly touching the 
fence ; can’t say why he went so near to where the killing 
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occurred with his father, except he feared his father might be 
killed ; witness thought the intention of Harrison and Carr 
was hostile, from the way they were coming, following Pound 
up; don’t know whether Carr had stopped before Pound got 
to him; knows he had stopped before Pound got to where 
Harrison was; don’t know whether Pound cocked his gun as 
he started down the lane; told Carr to leave for fear Pound 
might shoot him; this after Pound had shot Harrison ; Carr 
had no weapon, as witness saw; witness was excited on that 
occasion ; could see, and did see, all the parties; don’t know 
what became of axe when Harrison fell; didn’t notice; thinks 
he has previously sworn that he supposed axe fell back in the 
field where Harrison fell. 

Re-Direct : Supposes now the axe fell back in the field. 

By THE Strate: About time witness left, Carr ran off; 
when last seen, was about twenty, or twenty-five, or thirty 
yards off, running towards his father’s; may have sworn, on 
previous trial, that he was about forty yards off when last 
seen by witness, 

Counsel for the defense offered the whole of what John 
Carr, witness in this case, swore to on a former trial, at Oc- 
tober Term, 1867, of Hancock Superior Court, to show that 
what said Carr swore to on this trial is contradicted by what 
he swore to on said former trial. The Court rejected it be- 
cause it is heresay evidence, and not sworn to in this Court, 
but said he would admit it if the whole is shown to conflict 
with any evidence, or if any part of it is shown to conflict, 
that part can be read. And the Court required it to be read 
first, to see whether the whole of it dees conflict, before the 
Court would admit the whole of it. 

Defendant proposed to introduce, in evidence, from the 
testimony of John Carr, delivered, under oath, at October 
Term, 1867, Hancock Superior Court, as, in Court, in wri- 
ting, taken down, by authority of the Judge presiding at 
said trial, in 1867, and forming a part of the record from 
Hancock county in this case, the following sentence, which 
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was admitted and read: ‘“ Defendant told deceased if he came 
over the fence he would kill him, but deceased made no at- 
tempt to go over.” 

Counsel for defense offered, in evidence, the following tes- 
timony of John Carr, on the trial before the committing 
magistrate, which was admitted and read: “Then went to 
the field where negro was cutting logs; went to the field to 
see about some sheep; think Harrison went to see about the 
logs; thinks so because he carried his axe,” to contradict 
what the witness, Carr, swore to on this trial as to what de- 
ceased said about taking his axe to the field to cut the logs, 
provided the negro could not get through himself that even- 
ing. The whole of the evidence given before the commit- 
ting magistrate, and on all other trials of this case, when 
Carr was sworn, was offered in evidence to show that witness 
never gave that version of it inany of them. This evidence 
was rejected by the Court. 

It is admitted by the State that Mrs. Garner, neither at the 
October Term, 1867, nor at the regular April Term, 1868, of 
Hancock Superior Court, in her testimony, made any men- 
tion of Harrison’s standing at the fence corner, chopping 
the fence with his axe, just before the shooting; and it is 
further admitted by the State, that she did so testify at the 
May Term, 1868, of said Hancock Superior Court. 

Evidence introduced by the State in rebuttal—JasPER 
McRag, sworn: Knows John Carr; has known him some 
ten or twelve years; is acquainted with his character in the 
neighborhood in which he resides; bears a good character as 
an honest, truthful man; from witness’ knowledge of his 
character, would believe him on oath, in a Court of justice; 
witness was at the school house day of killing, with John 
Carr; John Carr was asked for tobacco, and Carr said they 
wouldn’t get it; then, in play, witness and Bowen Hitch- 
cock searched Carr’s pockets for tobacco, and found no pistol 
in any of them, or about his person, and if he had had a pistol 
they would have found it ; after school, Harrison came down 
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to school house just before sundown, and witness went with 
Carr and Harrison to Harrison’s house, and then left them. 

By Derense: Thinks they found tobacco about; knows 
some of his neighbors he wouldn’t believe on their oaths ; 
believes all he considers his friends would swear to the truth, 
until he knows they have sworn to a lie; thinks he don’t 
make friends that would swear to a lie; is the son of James 
McRae, who has been sworn in the case; if Carr swore to 
two ways, witness would not believe then he swore to the 
truth. 

Next witness sworn in rebuttal by State—BowEn HitTcH- 
cock: Has heard the testimony of Jasper McRae on this 
trial, and confirms McRae’s statement about searching Carr’s 
person for tobacco. If there had been any pistol about Carr’s 
person they would certainly have found it; they found no 
pistol about Carr; after school dismissed, John Harrison 
asked Carr to'go home with him, and witness and Jasper 
McRae and Harrison and Carr went to Harrison’s house; 
when McRae went on, witness remained at Harrison’s house; 
was in the house with Harrison and Carr; after they took 
axe and went off, witness went home; saw Carr all the time 
in the house; house had only one foom; if Carr took any- 
thing with him witness did not see it, and if he had taken 
a pistol, or anything of the kind, thinks he would have seen 
it; witness’ brother-in-law, Harrison, had no pistol, kept 
none in his house ; owned no pistol. 

By DEFENSE: Witness is eighteen years old now; has 
been sworn every time this case has been tried; never was 
asked about the axe before; states that he did not testify on 
this trial to anything about the axe until Judge Hook asked 
him about it. 

By State, in rebuttal: M. VY. Frasier saw deceased and 
accused meet some time in October or November, 1866, at 
the Sunday school; his recollection is, it was on Sunday ; 
Harrison spoke to Pound and Pound made no reply, as wit- 
ness could see; Harrison said, “ howdye do, Mr. Pound,” 
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and Pound made no reply ; Harrison and Pound were near 
each other, and thinks Pound saw him and heard him speak 
to him; deceased was at that time living down at his father- 
in law’s, Hitchcock ; was not at that time living on Carr’s 
land ; lived then about two miles from where he was killed ; 
is aequainted with John Catr’s character in the community 
in which he lives; from his knowledge of his character, is 
compelled to say he would believe Carr on his oath. 

By DEFENSE: Witness doesn’t think he told the accused 
that John Carr cheated him out of a pistol by telling him a 
lie ; witness says that on that point his recollection don’t 
serve him ; don’t remember that he said it exactly in those 
words, but knows he said he got the worst of the bargain. 

Mr. Morris recalled: Is acquainted with John Carr; 
never heard anything to the contrary of his being a man of 
truth and veracity; would, from his knowledge of Carr’s 
character, believe him on oath as quick as he would any other 
man in the community of his age. 

By DEFENSE: Was acquainted with Carr’s general char- 
acter for truth and veracity ; was in Hancock from 1863 to 
1868 ; never heard anything against Carr’s truth and verac- 
ity ; since the trial of thts case, has never heard John Carr’s 
character for truth impugned, except in the Court-house ; 
heard it said he contradicted himself, but never heard that 
he did it wilfully. 

JAMES McRae recalled by State: Is acquainted with John 
Carr’s general character for truth and veracity in his neigh- 
borhood ; from this knowledge, would believe him on oath 
as soon as any man of his age witness knows. 

By DerensE: Never heard anything against witness 
down there, either before or since Pound’s trial; if he was 
to swear wilfully two ways, wouldn’t believe either way he 
swore. 

Counsel for the State offered in evidence the whole record 
of the testimony in this case, sent from the county of Han- 
cock, which is admitted without objection. 
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Next witness in rebuttal by the State—Mrs. S. M. Due- 
GIN: Was at Mr. Carr’s house the evening of the killing ; 
was there when John Carr came in from where the killing 
took place; he told about the killing, and went to a desk 
and got a pistol, and buckled it on him, and then went for a 
doctor ; didn’t see John Carr when he came in the yard; 
doesn’t know whether he brought an axe with him; Mrs. 
, Carr and witness then went as quickly as possible to the place 
of the deceased ; deceased was lying nearly parallel with the 
panel of the fence, with his feet about four feet from the 
fence, with his right hand thrown back, the other lying on 
his chest; saw no smoke on the rail, saw no axe on the 
ground ; didn’t examine the place very carefully ; didn’t 
look for an axe; never thought of one; wife of deceased went 
a few steps before witness, and got to the body first; Mr. 
Morris came about five minute after witness reached the body. 

Next witness by the State in rebuttal—Mary Carr: 
Witness was at her father’s house the evening of the killing 
of Harrison ; saw John Carr after he came in the yard, be- 
fore he reached the house; he called Mr. Morris and told 
him Pound had killed Harrison; this was between sunset 
and dark ; didn’t see John Carr when he first entered the 
yard ; saw him before he reached the house ; he had an axe ; 
- don’t know what he did with the axe; after John Carr en- 
tered the house he got a pistol from the desk and buckled it 
around him, and went immediately for the doctor; the pis- 
tol belonged to witness’ father. 

Next witness in rebuttal by State—PriscrLLa CARR: 
Was leaning on the chair at her father’s house, and saw John 
Carr coming up towards the house with an axe on his shoul- 
der; saw him before he reached the yard; he called Mr. 
Morris and told him Pound had killed Harrison; he then 
came in the house and got his father’s pistol, and went off 
for the doctor. 

Next witness introduced in rebuttal—Green B. Carr: 
The two ladies who have just testified are witness’ daughters ; 









116 SUPREME COURT OF GEORGIA. 


Pound vs. The State of Georgia. 


John Carr is witness’ son ; John Carr owned no pistol at the 
time Harrison was killed ; the pistol John Carr got from the 
desk was witness’ pistol ; witness had it on that day ; when 
witness came back in evening he laid it in the desk; was at 
home when John got home from where Harrison was killed ; 
first he heard of John Carr was John’s calling Mr. Morris ; 
Morris and witness got up and went out; if John Carr had 
owned a pistol witness thinks he would have known it ; John 
Carr up to that time had never to witness knowledge owned 
a pistol. 

Next witness in rebuttal by the State—GrorcE W. Gar- 
NER: Is acquainted with Pound, defendant in this case ; 
witness was going through Carr’s field one night, with two 
other boys; Pound halted them at the end of Carr’s lane, 
where it entered the road; this not more than forty yards 
from Pound’s house ; Pound had a gun, and witness thinks 
the gun was cocked; Pound told them he liked to have shot 
them ; he thought they were John Carr and John Harrison ; 
witness says while coming through Carr’s field that night 
when he was halted by Pound, he shot two or three times 
and hallooed once; saw Pound after Harrison was killed ; 
one day, in coming from Sparta, in 1868, with Pound, and 
Pound was drinking, Pound told witness not to mind him— 
that he hadn’t been in the habit of cursing until he killed © 
Harrison, but that on that day he rolled out the oaths; in 
this conversation witness says, if he mistake not, Pound said 
his notion was, when he turned, to shoot them both ; didn’t 
specify any place as to where he turned back from. 

By DerensE: Don’t know whether Pound is a drink- 
ing man; was drinking on the day this conversation occur- 
red; this was, he thinks, in Spring of 1868—probably in 
February or March; never saw Pound drunk; he was 
drinking right smart that day ; has seen him drinking right 
smart several times; don’t know whether Pound is a sober 
man ; has known him all witness’ life; witness says he him- 
self was not real sober when this conversation took place, 
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but was sober enough to know what he was doing; has been 
drunk several times in his life; William Garner was along 
that night, but he was good drunk; none of them were real 
sober; has never testified in this case before; was in a law- 
suit with Mr. Pound; witness was only trying to get the 
right for a negro he had hired; witness’ nigger lost about all 
of it in the law-suit; never paid his addresses very much to 
one of Pound’s daughters; flew around her right smart; 
says she did not refuse him; can show this by letters; Miss 
Pound threw up another girl to witness; Miss Pound did 
not refuse to marry witness; didn’t want to marry her; Miss 
Pound got mad with witness, but he did not get mad with 
her; some say he got drunk and cursed her, but witness don’t 
know whether he did or not; didn’t mean to say he was so 
drunk he didn’t know what he was doing; don’t drink hardly 
any now; but the time has been that he got drunk whenever 
he got ready. | 

By THE STaTE: Was first subpoenaed in this case 17th 
March, 1870; don’t know how he came to be subpcenaed; 
never named to Mr. Harrison, the prosecutor, or his counsel, 
any of these things until after he was summoned; has no 
idea how the knowledge he has just given the jury got to 
Mr. Harrison : witness never said anything about it to any 
one but Van Frazier, and never said much to him. 

By Derense: Told Mr. Frazier about it, witness thinks, 
some time last winter; Frazier is a witness in this case. 

Mrs. DuaeIn recalled by the State: Mrs. Duggin was 
John Carr’s teacher at the time of the killing of Harrison ; 
is acquainted tolerably well with John Carr’s character; 
boarded at his father’s house ; taught him part of two years; 
when John Carr went to school he was a good boy, a sober 
boy, and one of veracity, and witness would believe on 
his oath in a Court of justice anything he would swear to; 
knows his character now in the community—would believe 
him on his oath without any hesitation. 

By DEFENSE: John Carr went to school to witness part 
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of 1866 and 1867 ; witness lives now in Dougherty county ; 
only lived there this year ; when witness spoke of John Carr’s 
character she meant her own opinion of him and what she 
heard of him; she has never heard his reputation for truth 
assailed. When asked if John Carr were to swear two ways 
about the same thing, would she believe him, she replied 
she don’t think he could wilfully do this, but if he did she 
wouldn’t believe both statements. When asked if he swore 
to an impossible thing would she believe him, answered she 
would not, but don’t think he would swear to such a thing. 

M. V. Frazier recalled by State: Heard portion of 
Garner’s testimony just now; Garner was speaking to wit- 
ness about the Pound case last January or February, 1870; 
Garner said nothing about having his statement repeated— 
they were just talking about the case; witness repeated Gar- 
ner’s statement in presence of Colonel Jordan and Green B. 
Carr; witness has been friendly with Pound—don’t speak to 
him now; has not for a short time; is not friendly with him 
now. 

By THE Strate: Don’t speak to Pound because he heard 
Pound had been meddling with some of his matters with 
freedmen, which witness thought caused him to be sued, and 
had been making some inquiries about his accounts in Sparta. 

By DerensE: Pound went to witness to secure a debt 
Pound had on some negroes ; dont remember that he told 
Pound he didn’t owe the negroes, or wouldn’t give five cents 
for Pound’s debt on them ; when witness was sued by the 
negroes, judgment went against him for over $200 00; wit- 
ness learned from his own counsel that the only interference 
of Pound had been to try tosecure the debt the negroes were 
owing to Pound. 

Dr. GREEN recalled by the State: Witness is acquainted 
with John Carr’s general character in his neighborhood ; 
from this character, and from witness’ own knowledge of 
John Carr, he would believe him without hesitation, on his 


oath. 
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Mr. Morris recalled by State: The powder spot on the 
top of the rail was straight across it—didn’t come diagonally. 

The diagram exhibited to the jury during the trial, was 
put in evidence by the State. 

The evidence taken on the former trials is omitted, as not 
necessary for an understanding of the questions made in 
this Court. The evidence concluded, the Court charged the 
jury as follows : 

“You, gentlemen of the jury, are judges of the law and 
the facts ; and from your intelligence you will be able to un- 
derstand it by having it read to you, for the only differ- 
ence between you and the lawyers is, that they read and study 
much, and know much, but men of your sense can understand 
a few sections in a short time as well as a lawyer. 

“T will make a very brief charge. First, because you are 
made the judges of the law; and I havealways thought the 
Court should not be compelled to give it in charge to men 
who are its judges. But the Supreme Court having ad- 
judged otherwise, I comply with its ruling on the subject. 
And secondly, because but a few sections need be read to 
cover the points in issue. And because, also, they are so 
plain that they need but little if any comment. It is ‘ not 
contradicted but that the accused committed the homicide’ 
charged in the indictment, and that very much shortens the 
investigation. 

“As the case has been argued on the ground that the 
offense was either murder or justifiable homicide, I will 
proceed to read to you a few sections of the Code that treats 
of the law on that subject. Here the Court read section 
4264 of the Code, and said: To find the homicide justi- 
fiable under this section you must believe that when Pound 
killed Harrison he acted under the fears mentioned in section 
4264, and not ina spirt of revenge. The important ques- 
tion with you is, by which motive was he influenced under 
all the circumstances of the case. The Court then read 
section 4266, and said: If you believe the facts bring 





120 SUPREME COURT OF GEORGIA. 
Pound vs. The State of Georgia. 


the case within this section, to justify the homicide you must 
believe the killing of Harrison was absolutely necessary 
to prevent an attack by him. A question is made whether 
this section applies to violence to the person. I am of dpin- 
ion it does. And I am presented with the charge—or part 
of acharge—of Judge Reese on this section, and am re- 
quested to give it in charge as the law, which I do. Indeed, 
I agree with the whole of the charge, as I heard it read in 
the progress of the trial. But as I have been requested to 
charge particularly on the eleventh section of said charge, I 
will read it to you first. (Here the Court read part of Judge 
Reese’s charge, for which see 7th section of the motion for a 
new trial. It is said that he did read it correctly.) 

““¢So, if Pounds had said to Harrison, if he came over 
that fence he would kill him, and he had gone over, Pound 
might have been justified in killing him, if you believe such 
admonition amounted to persuasion, remonstrance, or a gen- 
tle measure ; and provided, also, that such killing was abso- 
lutely necessary while Harrison was on the fence as described, 
and before he had gotten over. Such killing must, however, 
have been done under the conditions in- the next section 
4267.’ 

“While I agree with Judge Reese in all he said, I will go 
further and say what he might very properly have said, in 
addition to what I have read. For section 4267 applies to 
all murders, including any part that may be committed, con- 
templated in section 4266. Here the Court read section 
4267 twice, and said that it read said section as appplicable 
to section 4266, in addition to, and as a part of Judge Reese’s 
charge. “The above charge is applicable more particularly 
to facts proven by the defendant.” If you believe Carr, the 
Court charges that the homicide set forth in the indictment 
is murder. 

‘Whether you will believe his version, is a question for 
the jury only. You have heard how he has been attacked, 
and supported, and defended, how corroborated, and how his 
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character was sustained by his neighbors, and how his state- 
ments were contradicted. 

“ Though the accused may have borne malice against the 
deceased, yet if, under the circumstances, the law would jus- 
tify the killing, he should stand justified, notwithstanding 
the malice. 

“We have already noticed what will be a justification, 
provided you believe the children of the accused. 

“ There need be no proof of express malice, if the homi- 
cide was committed when there was no considerable provoca- 
tion, and where all the circumstances of the killing showed 
an abandoned and malignant heart. 

“If Pound provoked Harrison to come over the fence 
with a view of killing him, he was not justified in the hom- 
icide, though Harrison was shot while on the fence, as des- 
cribed by defendant’s witnesses. 

“Tf a witness has made contradictory statements, one of 
which must be false, it is not necessarily perjury ; for there 
may have been an unintentional error; the witness may have 
forgotten ; the proper questions may not have been asked ; 
there may have been error on the part of the Clerk ; or from 
confusion, or from timidity, he may have made the contra- 
diction ; in such cases the jury may believe one statement 
or the other, or neither. But if they believe the witness has 
corruptly perjured himself in any of the statements, he should 
not be believed in anything. If, however, the jury believe 
none of the contradictory statements were corruptly made, 
and that the witness, except for them, should be believed, he 
may be credited in statements not contradicted. * * * 

“ A witness who has committed perjury should not be be- 
lieved in anything; one who has sworn falsely unintention- 
ally is entitled to credit notwithstanding the falsehood.” 

“If the jury havea reasonable doubt of the guilt of the pris- 
oner, on account of either the law or the facts, they should ac- 
quit. What is areasonable doubt the Court is unable to define; 
the Supreme Court attempted it and failed. What might be 


Vou, xLuI—8, 
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a reasonable doubt with the Court might not be so with the 
jury. The jury cannot weigh the evidence as in a civil case, 
but it must decidedly preponderate, beyond a reasonable 
doubt, on the part of the jury. 

“Though the case has been argued on the ground that the 
homicide is either justifiable or murder, it is in the power of 
the jury to find it manslaughter; the jury may, therefore, if 
they wish, find either one of the four following verdicts: 
Ist. We, the jury, find the accused guilty of murder. 2d. 
We, the jury, find the accused guilty of voluntary manslaugh- 
ter. 3d. We, the jury, find the accused guilty of involuntary 
manslaughter. 4th. We, the jury, find the accused not 
guilty. 

“There having been several mis-trials in this case, and it 
having been well prepared and tried on this occassion, the 
Court expects a verdict, and expects to keep you confined 
until you render one.” 

The jury found the defendant guilty. His counsel moved 
for a new trial— 

Ist and 2d. Because the Court erred in admitting said 
evidence of James McRea, James Morrison and Van Frasier 
as to the character of defendant for violence, and deceased’s 
character for peaceableness, and allowing them to give their 
opinions sometimes on particular facts and sometimes with- 
out them, and because defendant had not put his character 
in issue, and had no notice that it would be put in issue. 

3d. Because the Court erred in overruling the objection of 
defendant and allowing the witness, John Carr, to state what 
was said to him by the deceased touching the purpose for 
which deceased carried the axe with him to the field, not in 
the presence of defendant, and before the difficulty had be- 
gun, and before the parties had got within sight of each 
other. | 

4th. Because the Court erred in rejecting the evidence 
offered by defendant that the whole testimony of the witness, 
John Carr, on all the former hearings of this case, as it appears 
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in the record from Hancock Superior Court, to contradict 
the testimony of the same witness on this trial, with a view 
of discrediting the witness, and in characterizing said former 
testimony as “hearsay” in the hearing of the jury, and in 
holding that only such parts of said former testimony could 
be admitted as should first be decided by the Court to be in 
conflict with the testimony of the same witness on the pres- 
ent trial. 

5th. Because the Court erred in rejecting the said former 
testimony of John Carr, offered for the different, distinct 
purpose of showing that none of his former testimonies gave 
the version which the witness gave on the present trial, 
touching the sayings of deceased as to taking the axe for the 
purpose of cutting logs in case he should find that his help 
would enable the negro to finish the field that day. 

6th. Because the Court erred in admitting, against the 
objection of defendant, testimony of the witness, Van Fra- 
sier, concerning the former violence and bad feeling of the 
accused towards deceased, as shown by the accused’s refusal 
to speak to the deceased. ; 

7th. Because the Court erred in charging the jury con- 
cerning section 4266 of Irwin’s Revised Code, upon the sub- 
ject of killing after persuasion, remonstrance, or other gentle 
means, and erred in the following particulars: 1. After 
charging, in the language of Judge Reese, that if the jury 
believed that the deceased was killed while crossing the fence 
with the intention of making a forcible attack upon the ac- 
cused, and that a serious personal injury was intended, i. e., 
might accrue to the accused, and such forcible attack and in- 
vasion, after warning and remonstrance not to cross the fence 
was given, could not be prevented except by shooting and 
killing deceased, then such killing was justifiable. The 
Court proceeded to add: So if Pound had said to Harrison 
if he came over the fence he would kill him, and he had 
gone over, Pound might have been justified in killing him, 
if you believe such admonition amounted to persuasion, re- 
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monstrance, or a gentle measure; and provided, also, that 
such killing was absolutely necessary while Harrison was on 
the fence as described, and before he had gotten over. 2. In 
adding still further: “Such killing must, however, have 
been done under the conditions in the next section, 4267,” 
and adding still further in this immediate connection, “ While 
I agree with Judge Reese in all he said, I will go further 
and say what he might very properly have said in addition 
to what I have read. For section 4267 applies to all mur- 
ders, including any that may be committed, contemplated in 
4266, and still further, in adding that the Court read section 
4267 “as applicable to section 4266, in addition to and as a 
part of Judge Reese’s charge, when, in point of fact, the ap- 
plication of section 4267 to cases included in section 4266 
was not made at all by Judge Reese’s charge, and formed no 
part of it, and had not received the weight of his judicial 
authority.” 

8th. Because the Court erred in ‘charging the jury: “If 
you believe Carr, the Court charges that the homicide set 
forth in the indictment is murder;” and in adding: “ whether 
you will believe his version is a question for the jury only; 
you have heard how he has been attacked and supported 
and defended, how corroborated, and how his character was 
sustained by his neighbors, and how his statements were 
contradicted.” 

9th. Because the Court erred in charging the jury: ‘‘ There 
need be no proof of express malice if the homicide was com- 
mitted when there was no considerable provocation, and 
where all the circumstances of the killing showed an aban- 
doned and malignant heart,” the error being founded on the 
want of evidence applicable to or in support of such a charge. 

10th. Because the Court erred in charging the jury: “If 
a witness has made contradictory statements, one of which 
must be false, it is not necessarily perjury, for there may 
have been unintentional error; the witness may have for- 
gotten, the proper question may not have been asked, there 
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may have been error on the part of the Clerk, or from con- 
fusion or timidity he may have made the contradiction. 

11th. Because the Court erred after charging, that if the 
jury had a reasonable doubt of the guilt of the prisoner on 
account of either the law or the facts, they should acquit, 
by adding: “ what is a reasonable doubt the Court is unable 
to define; the Supreme Court attempted it and failed; what 
might be a reasonable doubt with the Court might not be 
so with the jury.” 

12th. Because the Court erred in charging the jury: 
“Though the case has been argued on the ground that the 
homicide is either justifiable or murder, it is in the power of 
the jury to find it manslaughter, and the jury may, there- 
fore, if they wish, find either one of the four following ver- 
dicts: Ist. We, the jury, find the accused guilty of murder. 
2d. We, the jury, find the accused guilty of voluntary man- 
slaughter. 3d. We, the jury, find the accused guilty of in- 
voluntary manslaughter. 4th. We, the jury, find the accused 
not guilty. 

13th. Because the Court erred in complimenting the wit- 
ness, Morris, in the hearing of the jury, in the progress of 
the trial, and before the defendant had introduced any evi- 
dence, for having visited the place where the deceased fell 
so soon after the killing, and collecting the facts while they 
were fresh, for future use by the juries. The Court, in com- 
plimenting the witness, Morris, remarked that it did not in- 
tend to give any opinion as to his evidence. 

14th. Because the jury, after the case had been given to 
them by the Court and they were deliberating thereon, did, 
without the knowledge of the Court, and without the con- 
sent or knowledge of the defendant or his counsel, obtain 
and have in their room, at the request of one or more of 
them, divers sheets of writing purporting to be records of 
the testimony given on this trial or former trials. And in 
support of this ground the defendant appended affidavits as 
follows : 
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STATE OF GEORGIA—Wi1kes County.—“ In per- 
son David Pound came before me, and being duly sworn, 
deposeth and saith that he is informed and believes, that on 
the night of the 16th June, instant, during the deliberations 
of the jury which tried him for the offense of murder, that 
at the request of some member or members of the said jury 
to furnish them with the testimony which had been written 
down on the trial of said case, James M. Dyson, sheriff of 
said county, furnished said jury with divers sheets of paper 
purporting to be evidence given in at the trial or trials of 
said case, without the knowledge and consent of the Court, 
or of himself, or his counsel.” 


STATE OF GEORGIA—WIxKEs Counrty.--“Before me, 
Judge of the Superior Court, in and for said county, per- 
sonally comes James M. Dyson, who, on oath, says that the 
facts stated as to himself and the jury in the foregoing affi- 
davit of David Pound are substantially true as stated therein, 
and this deponent further states that, in handing the papers 
to the jury, at their request, he had no idea of the impropri- 
ety or illegality of the act, and he supposes that the jury 
were equally uninformed as to the impropriety, and the 
thing was done without the knowledge of counsel on both 
sides.” 


The Court refused a new trial, and error is assigned on 
each of said grounds. 


Linton STEPHENS; R. Toomrs anp C. W. DuBosg, for 
plaintiff in error. Error to admit evidence of defendant’s 
general character: 3 Gr. Ev., secs. 25, 26; 4 Ball. N. P., 
296; 14 Wend., 111; 5 Cax., 66,284. Former fight inad- 
missible: 18 Ga. R., 460. Secondary inadmissible till pri- 
mary evidence accounted for: 20 Ga. R., 156; 25th, 515. 
Error to pass judgment on evidence: 10 Ga. R., 511; 15th,: 
476. Error to give as part of Judge Reese’s former charge 
what he did not charge. Section 4266 R. Code is not modi- 
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fied by section 4267. Error in leaving impression that de- 
ceased must have gotten over the fence before killing was 
justifiable. 


J. M. Matrnews; M. P. Resse, by Z. D. Harrison, 
for the State. Any evidence showing slayer’s motive is ad- 
missible, if circumstances render it doubtful: 3 Stew. and P. 
R., 308, 315; 18 Ga. R., 222, 223. Character illustrates 
motive: 1 Starkie’s Ev., 56, 61, 66; 5 Ga. R., 137; 18th, 
223; R. Code, sec. 3704. Res geste: 5 Ga. R., 85. Evi- 
dence taken down on former trial is secondary: 28 Ga. R., 
19. As to its admissibility: R. Code, sec. 3714. The state 
of feeling between parties is proper to be shown: 5 Ga. R., 
138; 18th, 225, 228. Section 4266 is qualified by section 
4267 R. Code: 18 Ga. R., 232; 39th, 718. Hypothetical 
charge legal: 18 Ga. R., 230. Malice implied: R. Code, 
sec. 4256. If witness state a falsehood by mistake, he is not 
impeached, especially if corroborated as to his other evidence: 
20 Ga. R., 156; 23d, 581. The charge as to doubts was 
correct: 20 Ga. R., 167; 22d, 212; 6th, 276. So as to form 
of verdict: 20 Ga. R., 156; and as to grades of homicide: 
12 Ga. R., 142; 29th, 594; 18th, 235. Court may com- 
pliment witness: 27 Ga. R., 288. Jury may see evidence 
taken down on former trial: 25 Ga. R., 520; 26th, 156. If 
verdict right, no new trial: 14 Ga. R., 65. 


LocHRANE, Chief Justice. 


This case comes before us on a motion for a new trial upon 
fourteen grounds, most of which involve questions of prac- 
tice and evidence important in their adjudication, and one 
ground involving matter of the gravest public interest in the 
construction of the law of homicide arising under the pro- 
visions of the Code. 7 

We will briefly dispose of the various grounds of error in 
the order in which they are presented by the bill of excep- 
tions. 
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1. The first error assigned arises upon the admission of 
evidence by the State as to the defendant’s character for vio- 
lence and evidence of specific acts in regard thereto, as orig- 
inal evidence. The general rule is, that the prisoner may 
give in evidence the character of the deceased for turbulence 
and violence. The rule contemplates only the general char- 
acter in this regard, and particular acts of violence are not 
admissible: 4 Parkins’ N. Y., 558; 12 Rich. 8. C., 430; 1 
Met., Ky., 370. This rule is founded on the plainest prin- 
ciples of justice ; for the character of the deceased affords 
strong light in which to view the transactions. In eases par- 
ticularly of self-defense, tlat the deceased was a man of riot- 
ous and disorderly conduct, of overbearing and passionate 
disposition, easily excited to quarrels, and notoriously reckless 
of the feelings and rights of others, would constitute an es- 
sential element for the consideration of the jury, to ascertain 
whether the prisoner acted under the influence of self-preser- 
vation or was actuated by malice in the particular case. 

But the Judge below enlarged this general rule by per- 
mitting the State to prove the general character of the ac- 
cused for violence, and also particular acts. The principle 
upon which we presume the Judge acted was deduced from 
the language used by this Court in 18th Georgia Reports, 
and in fact such was the argument of Mr. Harrison, the 
counsel who argued this case ably for the State. That lan- 
guage is substantially, “that when the facts of the killing 
show any doubt as to whether the prisoner was actuated by 
the principle of self-preservation or malice, any testimony 
calculated to illustrate the motive to the jury would be 
proper.” We have examined this question in its applica- 
tion to cases of homicide, but do not concur in the construc- 
tion that the rule applies equally as the right of both par- 
ties. The prisoner may give in any testimony calculated to 
explain the motive under which he acted. He is the party 
charged, and the law presumes malice, from the fact of the 
killing, against him ; and, to remove this presumption, such 
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evidence is admissible, when offered by him to explain the 
motives of his action. But specific acts are not thus admis- 
sible except so connected with the homicide or growing out 
of the causes which led to it, or so cotemporaneous with its 
occurrence as to form a link in the chain of circumstances 
by which the case is bound together. And if the character of 
the deceased for violence is put in issue by the evidence of- 
fered for the accused, then the right to rebut such evidence 
is invoked, as a matter of right ; but only then, and not till 
then. A new trial was granted when proof of the violent 
temper of the prisoner was introduced by the government 
where it had not been put in issue by him: State vs. Mer- 
rill, 2 Der., 269. 

Intimately associated in law with this principle is the 
ground of the second exceptions, founded upon the admission 
of evidence by the Court of the character of the deceased for 
peaceableness. We think it was inadmissible, and the Code, 
section 3704, does not change the general rule. 

When the State of Georgia charges the commission of 
crime against the citizen, it is incumbent on the State to 
prove the accusation and to rebut, by proper testimony, mat- 
ters permitted to be given in evidence for the defense, but 
not, in the first instance, to repel the presumption of the de- 
fense before these are put in issue by proof. We, therefore, 
hold that the Court erred in its ruling upon this subject. 

The third ground of error is in the Court admitting the 
testimony of the witness, Carr, relative to what the deceased 
said to him touching the purpose with which the deceased 
took his axe to the field. 

In the view we take of this case, this ground of error is 
not material ; but as a matter of evidence was it properly ad- 
mitted? It may constitute a rule in other cases where its 
importance might weigh with significant influence on the 
verdicts of juries. The proposition is whether declarations 
of the deceased of peaceful intent, antecedent to the diffi- 
culty, connected with his taking a weapon or instrument 
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with him, are admissible evidence for the State on trials for 
homicide. Nothing is more difficult than to lay down a 
general rule in cases of this character; the rules must, of 
necessity, bend with the weight of circumstances depending 
upon them. Accuracy of definition of what constitutes the 
res geste is impossible. 

In Munroe vs. State, 5th Georgia Repaste, 85, this Court 
has laid down the general rule as nearly and clearly as it 
can be reached by legal rules, and to which we may only add 
that, in matters involving the motives of parties, Courts 
should lean rather to admitting what may have even slight 
weight than in excluding light from the jury. Human 
action generally is inspired by some motive, which may lie 
on the surface and be suggested by the results, or may lie 
deeper and find its solution by some act or declaration pre- 
ceding it; and what significance such acts or declarations 
bear to the main transactions rests in the judgment of the 
jury, whose duty it is to see its reasonableness of connection 
and importance, if it has any, in the influence of the conduct 
of the party, drawn from the whole and especially subse- 
quent facts of the case. 

2. The fourth error combines the principle of objection 
assigned in the fifth, and we will notice them together. It 
appears from the record in this case that a part of the evi- 
dence taken down on a former trial was offered in evidence 
for the purpose of showing the witness, Carr, had previously 
failed, on full examination, to give in evidence a material 
statement testified to in the then examination before the 
Court, and also to contradict the witness by the conflict in 
such previous and present examinations. The Court held 
that the evidence could not be admitted except such parts as 
the Judge presiding decided to be in conflict, and character- 
ized such previous record evidence to be hearsay. It after- 
wards appears that the State put the whole in evidence with- 
out objection ; but as a question of practice and principle we 
are called to adjudge the right to the admission of evidence 
as offered by the prisoner. 
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We premise by saying, that evidence taken down by the 
Court on a previous trial, when properly proven, is not hear- 
say, but is entitled to the fullest consideration and weight as 
evidence; and it is the right of the defendant or State to 
offer it, under proper rule, to the jury, either in whole or in 
part; if the whole is offered, to show the negative of some- 
thing stated, not testified to on a former trial by the witness, 
and the character of the admission whether previously the 
subject matter was inquired about, and what was said at that 
time—or if a part is offered, then to read such part to the 
jury, who will apply it by their memory of what was then 
sworn to, and the question of conflict or its materiality, or 
its motive and effect, is for the jury and not for the Judge, 
under our system of evidence and practice. And, if upon 
the admission of such part or parts of the evidence as is thus 
given in, the State desires to offer the whole to explain or to 
rebut the parts previously given in by the prisoner, it is a 
right clearly recognized by the law for them to offer it, or 
vice versa, and read it to the jury, who must charge their 
minds with it and recollect it, as such testimony does not 
properly go out with the jury, but forms only a part of the 
general evidence in the case. 

3. The sixth ground is predicated upon the admission of , 
evidence concerning a particular fact of bad feeling between 
the prisoner and the deceased. The fact proven was, that in 
October or November, 1866, the deceased spoke to the pris- 
oner at the Sunday-school, and he did not answer him. The 
killing took place in February, 1867. Was this testimony 
admissible to show the quo animo, upon general principles? 
For we do not care to limit these questions to any particular 
specialties arising out of this case. In Hatcher vs. The State, 
18th Georgia Reports, 460, when there was a previous fight 
and continuing threats down to the transaction for which the 
prosecution was instituted, this Court held that it was neces- 
sary to commence and to go back by the connecting evidence 
to such previous difficulty, and this upon the principle that 









132 SUPREME COURT OF GEORGIA. 
Pound vs. The State of Georgia. 


accruing provocation at the time ignores the effect of antece- 
dent acts of provocation or threats. 

In Dufree vs. The State, 33d Alabama, 380, proof of vio- 
lence offered a servant of the prisoner, several weeks before 
the homicide, was not admitted. In Newcomb vs. The State, 
37th Mississippi, 383, the mere fact that the deceased se- 
verely beat the prisoner, six weeks before the killing, was 
not admissible. 

And cases might be multiplied to this effect, excluding ev- 
idence for the defense of particular acts of violence; the rule 
being that there must be some particular intent to kill in the 
previous quarrel, and this only for the purpose of showing 
malice, as threats or other intent are admissible for that pur- 
pose. But, under our rulings, we may say “that this Court 
stands pledged, by its past history, for the abolition, to the 
extent of its power, of all exclusionary rules which may 
serve directly or remotely, to reflect light upon the transac- 
tion upon which they are called on to pass:” 17th Georgia 
Reports, 460. 

In Dillon vs. The People, 8th Michigan, when the pris- 
oner was absent eight or ten months preceding the homicide, 
evidence of the state of feeling between the prisoner and de- 
ceased was admitted. The Courts have not agreed upon the 
time dividing legal or illegal evidence, so far as its admissi- 
bility is permitted in relation to acts between the parties pre- 
ceding the homicide, and no general rule can be distinctly 
traced over this-disputed ground of judicial controversy. 
All we may assert, within the principles recognized, is, that 
there must be some link of association, something which 
draws together the preceding and subsequent acts, something 
which presents cause and effect in the transaction. If sepa- 
rate, distinct and independent, they ought to be excluded; 
for while every spark of light may be admitted, it must be 
struck out of the facts of the case, by bringing them together. 
As for illustration, if A and B had a previous difficulty, and 
A attempted to shoot B, and by interference, was prevented, 
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and the parties separated, and several months elapsed, and 
upon meeting A and B commence an attack, and either get 
killed, who was right or wrong in the previous difficulty is 
not material, and not to be considered by the jury; but the 
fact of the difficulty itself, showing the temper of the parties 
when they subsequently met, might lead the jury into a 
proper understanding of the acts of the relative parties and 
their conduct at that time. But the mere fact of not speak- 
ing, or slight personal difficulties, could only tend to embar- 
rass the jury by introducing an element not connected with 
the case, and could only darken the counsels of the jury, if 
let in as an element for their consideration. 

Between these two illustrations lies the dividing line de- 
pendent on the facts of the case, under the proper guidance 
and control of the Court, keeping in mind, as a cardinal 
rule, connection of causes with the final act, if particular acts 
are offered. As if A, jealous of his wife, finds B with her, 
and forbids him speaking to her, and afterwards meets B 
and her together, though weeks and even months have 
elapsed, the previous difficulty, though slight, would be 
proper evidence to go to the jury in case of homicide. But - 
if A afterwards met B, and upon new cause of quarrel, dis- 
tinctly separate from the first, the difficulty sprang up, the 
acts relative to the first ought to be excluded as not throwing 
light upon the homicide, and the fact of unfriendly feelings 
existing, is all which would be permitted. 

4, The seventh ground of error is upon the charge of the 
Court. The Judge charged the 4266th section of the Code as 
applicable to this case, and qualified its application by the 
provisions in section 4267. In a word, the Court held that, 
“if, after persuasion, remonstrance, or other gentle measures 
used to prevent a forcible attack and invasion on the prop- 
erty or habitation of another, it could not be prevented, the 
party attacked might kill the person so forcibly attacking, if 
it appeared that the killing was absolutely necessary to pre- 
vent such attack and invasion, and that a serious injury was 
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intended or might accrue to the person, property or family 
of the person killing (section 4266); and it must appear, 
in such case, that the danger was so urgent and pressing at 
the time of the killing, that in order to save his own life the 
killing of the other was absolutely necessary, and that the 
person killed was the assailant, or that the slayer had, really 
and in good faith, endeavored to decline any further strug- 
gle before the mortal blow was given ”’: Section 4267. The 
Judge added that this last section applied to all “ murders.” 

The substance of the charge further was that the Court 
held section 4266 to apply to cases of violence of the person, 
and therefore added, “If the prisoner had said to deceased, 
‘If he came over the fence he would kill him, and he had 
gone over, he might have been justified in killing him, if 
the jury believed the words uttered amounted to a persua- 
. sion, remonstrance or gentle measure, and provided such 
killing was absolutely necessary, while deceased was on the 
fence, as described, and before he had gotten over, and then 
stated such killing must have been done under the conditions 
in section 4267.’” He added, “Section 4267 applies to all 
- murders, including any that may be committed, contempla- 
ted in section 4266.” We may say at the outset of this 
question, that we differ with our brother below in his appli- 
cation of section 4266 to this case, under the facts, and in 
that section 4267 had any connection or application to sec- 
tion 4266, or a case where that section legitimately applied. 

The facts of this case show Pound in a lane and deceased 
on the fence, in his own field, opposite. The evidence for 
defense claims that Pound stood a few yards from Carr, and 
deceased with his gun and Harrison with an axe. Pound 
said something to Carr about killing his dog. Carr did not 
reply. Pound then told Carr he had been saying he was a 
coward and would not fight, but if he believed he would not, 
come over the fence and try him. Carr said something not 
understood. Pound then said John Harrison, (deceased), 
a grand scamp, had been meddling himself about it. De- 
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ceased then said, “I won’t take that; you have done that 
that is unjust.” When deceased said this, he was chopping 
with his axe on the fence. Then Pound said, “Don’t you 
come over here, if you do I will kill or shoot you.” De- 
ceased commenced getting over the fence, and, after giving 
him this warning, Pound shot him. 

This, in brief, presents the question whether this act was 
within section 4266 of the Code. We think not. That sec- 
tion applies to cases where remonstrance or gentle means 
fail to prevent a forcible attack on the habitation or prop- 
erty of another, and that it was absolutely necessary to pre- 
vent such attack and invasion or serious injury to the per- 
son, property or family, to kill the assailant. The whole 
section contemplates an attack upon the property or habi- 
tation of another, or to his person or his family, by an in- 
vasion of his rights of property, in the defense of which; 
after remonstrance, we may repel the force; for the attack 
must be forcible, and absolutely necessary, to justify taking 
life. The qualification of this section is apparent from its 
intent to justify the killing of one who forcibly invades the 
habitation or property of another, and who persists, after 
remonstrance with him, and qualifies section 4264, which 
gives permission to kill one who manifestly intends or en- 
deavors, by violence or surprise, to commit a felony on either 
habitation, property or person. In the one case, as in bur- 
glary, robbery, or attempt to kill or maim, the law permits it 
without question, remonstrance, or other act. Such burglar, 
robber or felon, deserves death, and the law classes his kill- 
ing with executions in advancement of public justice. If 
two or more tumultuously attempt to enter, the law permits 
instantaneous killing of such mob. 

But the law puts to the act one proviso (section 4265) that 
bare fear of the acts alleged, will not bring the party within 
the rule. 

Now section 4266 classes another line of defense after re- 
monstrance. Such forcible attack may not comprehend fel- 
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ony, but serious injury; and the person mentioned in the 
section 4264, is again contemplated in section 4266 if his 
rights are forcibly attacked, and after remonstrance, the party 
persists in his forcible assault, and he cannot induce him to 
desist. The law does not contemplate his running away from 
him, and disgracing himself and family. When he is as- 
saulted he has, in law, the right to stand against every assail- 
ant. He is not obliged to run ; he may warn off invasion ; he 
may say, “I will shoot you if.you approach forcibly to invade 
my habitation, or injure my property, or deprive me of it, 
or if you design a serious injury to myself,” defending the 
same, and if the party persists in such forcible attack and 
invasion. The difference between the two illustrations from 
4264 and 4266, is that in the one you may kill on sight, in 
the other you must first use gentle means to prevent the as- 
sault and invasion; but if the party keeps on forcibly to 
consummate his nefarious purpose, he forfeits his life to his 
assailant. And this law seems to be well founded in reason 
and justice. The peaceable and law-abiding are too often 
overrun by the rude violence of the reckless and unprinci- 
pled outlaw, and meet the outpourings of oaths and maledic- 
tions without resort to their natural and legal rights. If a 
man, peacebly walking the streets, is assailed by one threat- 
ening to cowhide him, and remonstrates with him, declining 
combat, is he bound, because a cowhide is not a weapon likely 
to produce death, and therefore the attack is not a surprise 
or a felony, to go into mutual combat to justify the killing 
under section 4267? And is life not more sacred than prop- 
erty, and may it not, in such case, be defended, after remon- 
strance, with equal privileges ? 

5. We have heard this construction frequently given to 
the section 4266 ; and the use of the word person in the sec- 
tion has given some embarrassment in applying its provi- 
sions. Our opinion is, construing all the sections together, 
(and such is the proper mode of ariving at the correct con- 
clusion,) that section 4266 applies only to the defense given 
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to the citizen in protecting his habitation, or property, or 
family, or himself, while in such place, from forcible attack. 
The Code enlarges the class, for at common law the dwelling 
house only was within the privilege of such protection. Now, 
under the Code, the habitation, property, or family, are ex- 
pressly within it. The section is, “if after persuasion, re- 
monstrance, or other gentle measures used, a forcible attack 
and invasion on the property or habitation of another cannot 
be prevented, it shall be justifiable homicide to kill the per- 
son forcibly antadliting and invading the property or habita- 
tion of another. But it must appear that such killing was 
absolutely necessary to prevent such attack and invasion, and 
that a serious injury was intended, or might accrue, to the 
person, property or family of the person killing.” This ap- 
plies to the right of defense growing out of an attack upon 
aman, or his property, or family, where they are at his 
home; the household gods, so to speak, are regarded with 
peculiar sanctity in the protection of the law. For life would 
be without object if home and family could be invaded and 
the father could not slay the invader. That right which 
Chatham boasted for the English citizen in his castle, has 
come down as an heritage of the common law, and is the same 
found in section 4266, enlarged in the language, though not 
changed in the effect. 

And the illustration given, if a man meets another and 
attempts to cowhide him, the assailed stands in his rights of 
self-defense on a different principle of the law; for while an 
assault may not amount to felony, yet if accompanied with 
such great personal indignity as arouses the party to kill, 
such justification of the act comes within section 4268: “And 
all other instances which stand upon the same footing of rea- 
son and justice as those enumerated,” etc. And the jury, 
under the facts in the particular case, would be the judges; 
and, as we have said, the character of the deceased for violence 
is admitted to show the motive explanatory of the act. 

In the case at bar, whether there was or was not an attempt. 


VoL, xLiI—9, 

















138 SUPREME COURT OF GEORGIA. 


Pound vs. The State of Georgia. 


to cross the fence, the facts did not bring the case within the 
section 4266 of the Code. If A, peaceably, in the discharge 
of his business, is attacked by B, who forcibly attempts an 
invasion of his habitation or property, or serious injury to 
them or him, and A remonstrates with B “ by soft words, 
turning away wrath,” persuading him to desist, and A does 
not invite or provoke B, by mutual disposition, to quarrel or 
abuse of him, but stands under the shelter of the law, boldly, 
and B still follows up A, and, despising warning, rushes upon 
him, A may kill B, if in his defense of habitation, property 
or family. But if A commences the difficulty and pursues 
it, and, when B takes it up, gives him warning to desist or 
he will kill him, A has no right to fall back on the doctrine 
of remonstrance and persuasion, under section 4266. 

We, therefore, say we differ with the Judge below in his 
application of section 4266 to this case, for the proof shows 
nowhere such remonstrance as carries the case within the rule. 
The case was one simply of Pound, being where he had a legal 
right to be, with bad feeling between him and Carr, protect- 
ing his property originally from interference by Carr’s hogs. 
He had his gun with him, rightfully, on his plantation, to 
protect his premises. The deceased, a tenant of Carr’s, with 
Carr’s son, ran out to the scene, deceased carrying an axe at 
an untimely season, for it was late in the evening. Why go 
to where Pound was? Why follow him up and down the 
fence? Admitting they were on their own ground, their 
acts show that they were disposed not to shun any conse- 
quences that might arise. The two went together to the field. 
When they were coming, Pound’s daughter goes to her father; 
his wife and son and little ones all gather around him. Why 
all this, if there was nothing in the approach, and the man- 
ner of the approach, to excite their apprehension? A man 
may be deceived as to danger, but his wife and little ones 
grouping about him shows more to my mind than an ordi- 
nary act of deceased and Carr. I do not take the mere words 
of witnesses, but acts. And, while in this position, as I be- 
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lieve, both looking to a difficulty, Pound used language’ pro- 
vocative of both Carr and Harrison. Harrison seemed, from 
the evidence, disinclined to take it, said he would not. And, 
if the physician’s testimony is to be regarded, (and for myself, 
I must be permitted to express my very high appreciation of 
medical testimony ; thousands of cases have depended on it 
for conviction, and I certainly give it full weight for the ac- 
cused) as he said he would not take it, he was a very few feet 
from Pound, ascending the fence, axe in hand. If the jury 
believed this, the mere question for the jury was, whether he 
intended to strike Pound with the axe. It was for the jury 
to say whether he was going over the fence after saying “ he 
would not take it,” meaning the words used by Pound. And 
if they so held, it seemed reasonable that he had the axe, inas- 
much as Pound had his gun and gave warning he would 
shoot if he did come over. And, therefore, the law applicable 
to this case, upon the facts, was not under section 4266, but 
under the principles of self-defense and the exceptions of 
reasonable fears in his mind, if deceased succeeded in the at- 
tack then made. And we hold the Court erred in its charge, 
generally and specially, on the facts in this case. 

6. The next ground of error is the charge of the Court: 
“Tf you believe Carr, the Court charges that the homicide 
set forth in the indictment is murder.” This charge was 
error. The State had more witnesses than Carr, Out of 
their testimony arose many questions of fact, and to single 
out any witness by name and give this charge, where there 
was more than him, was. error. 

7. Again, we say it was error in the Court to compliment 
any witness in the case. Although the words used are not 
given, it appears, by the certificate of the Judge, that he com- 
plimented one of the witnesses for the State in the presence of 
the jury. Such act was improper in the Judge. The error, 
though unintentional, may have seriously affected and influ- 
enced the jury, and, asa practice, is liable to criticism, not 
commendation. 
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8. There is another ground of error in this case, which we 
do not regard as needing any comment, and must express 
some surprise at its reaching this Court, except upon the 
principle that frequently the Judges below overrule motions 
for new trial with the purpose of letting this Court hear the 
arguments and dispose of the case. The fact certified to is, 
that the sheriff handed the jury, while in their room finding 
their verdict, loose papers, purporting to be evidence. What 
effect these papers may have had on the verdict is immaterial ; 
the act was illegal, and the verdict found by such jury was 
illegal, and the refusal to grant a new trial was error. 
Judgment reversed. 












THe Crry Councrt or Aveusta, plaintiff in error, vs. 
JosEPH B. Ramsey; defendant in error. 






General Pope, under the Reconstruction Acts of Congress, appointed a 
Mayor and Council for Augusta, and they elected Ramsey a police- 
man for one year, at a fixed salary. Before the end of the year, a 
new Mayor and Council were elected, pursuant to an Act of the Gen- 
eral Assembly of Georgia, and they elected new policemen and ousted 
Ramsey : 

Held, That Ramsey could not recover his salary for his unexpired 

term. (R.) 
















Reconstruction Acts. Contracts. Before Judge GouLp, 
Judge of City Court of Augusta. June, 1870. 






This was an action by Ramsey against the City, Council 
of Augusta, for his salary as policeman. It was submitted 
to the Judge upon the following agreed facts: 

On the 30th of April, 1867, Major General John Pope, 
commanding the Military District of Georgia, issued an or- 
der, removing from office the then Mayor and City Council 
of Augusta, and appointing others members of the City 
Council of the said city of Augusta, who, thereupon, entered 
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upon their duties as Mayor and members of Council. On 
the 10th of January, 1868, the last said City Council elected 
the plaintiff first lieutenant of police of said city for one 
year, at a salary of $1,000 00 per annum. In October, 1868, 
the Legislature passed an Act authorizing and requiring an 
election to be held in said city of Augusta, on the 2d day of 
December, 1868, for Mayor and members of Council of said 
city. An election was duly held under said Act, when 
Henry F. Russell was elected Mayor, and others were elected 
members of the City Council of said city, and were all duly 
qualified as such, and entered upon the discharge of their 
duties on the 3d day of December, 1868. The last said 
Mayor and Council discharged the plaintiff from his office. 
Plaintiff was then and afterwards present and offering to go 
on in the discharge of his said duties as first lieutenant of 
police, and said Mayor and Council refused to accept his 
services, or permit him to discharge his duties. 


The Judge gave judgment for plaintiff. That is assigned 
as error. 


A. R. Wrieut, for plaintiff in error. Reconstruction Acts 
unconstitutional: American Enclyclopedia, 210 to 254; Con- 
stitution United States, Article IV., sections 2, 3, 4; Stan- 
berry’s Opinion, Amercan Enclyclopedia, 659; Act July 
26th, 1861; American Enclyclopedia, 241: They cease to 
operate when the State is represented in Congress, Ibid; 
19th Grattan, 673, 704. 


JAMES 8. Hook, for defendant. 
LocHRANE, Chief Justice. 


Where, by a military order under the Reconstruction Acts 
of Congress, a Mayor and City Council had been appointed 
for the city of Augusta, and such Mayor and Council elected, 
under the ordinances of the city, Joseph B. Ramsey as lieu- 
tenant of police for the term of one year, and before the ex- 
piration of the year the Legislature of this State provided 
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for an election for Mayor and Aldermen in said city, which 
was held in pursuance of such Act of the Legislature, and 
such officer duly installed, and after such election and or- 
ganization, the Mayor and Aldermen elected other officers to 
discharge the municipal duties, and declined the services of 
the said Ramsey, and he brought suit against the city for 
his salary for the alleged unexpired term, and the Court 
below (the question of law and facts having been submitted 
to him for his judgment) held the city liable for such salary: 
Held, That the Court below erred in the judgment pro- 
nounced in this case, and that the Mayor and Council ap- 
pointed under the order of Major General Pope, under the 
provisions of the Reconstruction Acts, having been super- 
ceded by the Mayor and Council elected in pursuance of 
law. Such displacement of them carried with it the par- 
ties elected to office by them, and their official functions 
ceased with the power which gave them existence as soon as 
other officers were elected to their places, and was not such 
an election to office as could perpetuate to the office a longer 
term than that held by the appointees themselves, under the 
military order and for the exigency, ad interim, which placed 
them in power. 

Judgment reversed upon the ground, the Court erred in 
holding the plaintiff below entitled to recover under the 
facts in this case. 

Judgment reversed. 


Sopuia W. Hararoves, plaintiff in error, vs. JAMEs K. 
REDD, propounder, defendant in error. 


1. The Circuit Courts of the United States have no jurisdiction over the 
probate of wills; and a proceeding before the Ordinary of this State, 
propounding a will, cannot be removed to the Circuit Court by one of 
the caveators, who is a resident and citizen of another State. 

2. An admission, in writing, of certain material facts, for the purpose of 





ATLANTA, JANUARY TERM, 1871. 143 





Hargroves vs. Redd. 


being used in the trial of a cause, cannot be recalled after the trial has 
commenced. 

. Where a testator, by his will, made in 1852, directed certain of his 
slaves to be sent, after his death, to a free State, and there to be eman- 
cipated, and bequeathed to them, when free, a large portion of his es- 
tate, and before the death of the testator, the slaves were, by law, 
made free in this State, and the testator died, leaving his will unre- 
voked, this is not such a change of the relation between the testator 
and legatees as makes the will inoperative. 

. A will, duly executed, and making dispositions in accordance with 
law at the time it was made, is a good will, notwithstanding, after it is 
made, a law is enacted making such dispositions illegal, if, before the 
death of the testator, said law is repealed or becomes obsolete, and 
the testator have done no act, expressly or by implication, revoking or 
recalling his will. 

. A legacy in a will, to legatees capable of taking it at the time the will 
is made and also at the time of the death of the testator, is not void, 
because there was a period intermediate between the making of the 
will and the death of the testator, when the legatees were incapable of 
taking such legacy and the same was illegal and void. 

6. Parol evidence is inadmissible to show, of itself, the revocation of a 
will; such evidence can only be introduced to explain and show the 
intention of equivocal acts, by the testator, or by his direction, de- 
stroying or abrogating his will. 


Removal to United States Courts. Admissions, Parol 
evidence to vacate wills. Before Judge Jounson. Mus- 
cogee Superior Court. May Term, 1870. 


This case was here at December Term, 1869, and a new 
trial was granted. See Redd vs. Hargroves et al., 40 Geor- 
gia Reports, 18. The will and grounds of caveat are there 
fully set forth. When the cause was called for trial below, 
all the defendants except Sophia W. Hargroves were allowed 
by the Court below to withdraw from the case, without pre- 
judice. Sophia W. Hargroves filed her petition, averring 
that she was a citizen of Alabama, had reason to believe, 
and did believe, that, from prejudice or local influence, she 
could not obtain justice in said Court, ete., gave bond, as is 
required by the Acts of Congress for removal, and moved to 
remove the cause, as to herself, to the United States District 
Court. This motion was overruled. 
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To the grounds of caveat set forth in the original case, 
were added several others, as follows: 

Ist. Testator honestly believed that all of said will which 
related to emancipation was annulled by law before his death 
and would remain void, and, but for this, would have de- 
stroyed it; frequently he said, and by his conduct expressed, 
that those parts of said paper were not his will. 

2d. Emancipation has made said will ambiguous ; it is un- 
certain whether said negroes were to take only if they re- 
mained his slaves until his death, or should take, in spite of 
emancipation, before his death; and evidence should be al- 
lowed to explain this ambiguity. 

3d. At emancipation, said slaves, except one, abandoned 
him in his old age; one accused him wrongfully of larceny, 
and had him arrested; all which made him more positively 
desire to change the objects of his bounty by making a new 
will, instead of this one, which he long thought was annulled 
by the Act of 1859. 

4th. The emancipation clauses, at testator’s death, “sound- 
ed of folly,” and were, therefore, void. 

Redd’s counsel demurred to the original and the added 
grounds of caveat, and the demurrer was sustained. 

Thereupon the said Sophia amended her caveat by alleg- 
ing in writing that said paper writing, propounded as the 
will of said Thomas, was not his will. 

Redd offered in evidence a certain writing as a copy of 
the will of said Thomas, which was proven to be a copy. 
Defendant objected to the admission of said copy. Redd 
proved that the original of said copy was torn by mistake, 
into small strips by the late Judge (Worrill) of said Court, 
when making up his opinion in the case at a previous term, 
and offered as evidence, an admission in writing, signed by 
the counsel for defendant, at the term of the Court of Ordi- 
nary when said paper was first propounded for probate, by 
which they admitted that said torn paper was duly executed 
by said Thomas, as his last will and testament, in the pres- 
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ence of the three witnesses thereto subscribed, viz: * * * 


each of whom subscribed and attested the same, in the pres- 
ence of said Thomas, and at his request, in the presence of 
each other. 
_ Defendant objected to the said admission as evidence, say- 
ing that her counsel had, on the day before, pending the 
trial, withdrawn said admission, which was admitted by the 
counsel for said Redd, but the Court overruled said objec- 
tion and received said admission, because they had been used 
on all the former trials, and because of the lateness of the 
notice of withdrawal. And thereupon, Redd read said copy 
and said torn strips to the jury as evidence, and said admis- 
sions, and closed his case. 

Defendant introduced divers witnesses, who testified as 
follows : 

JAMES K, Repp, the person named as executor in said 
propounded paper, swore: that during and after the late war 
he had had repeated conversations with Owen Thomas; that 
in last conversations the said Thomas said that the will of 
which said Redd was the executor, was no longer in exist- 
ence; that he had made a new will, in which he had given 
his property to his nephews, and that the said Thomas seem- 
ed to think that the said Redd might feel hurt at the loss of 
the legacy of $1,500 00, given to him in the former will, 
and wished to propitiate him ; that in the conversations after 
the war the said Thomas denounced, with bitter curses, his 
negroes, saying that they had abandoned him when set free, 
and left him to starve in his old age, knowing as they did, 
what he had intended to do for them if he could have had 
his own way. 

Dr. WILLIAM FLEWELLEN, who was for many years 
Thomas’ family physician, swore: That he had had many 
conversations with said Thomas during and after the war, 
and that in last conversations Thomas said that he had 
a will in which he had given his property sto his three 
nephews, James, Robert and Owen Thweatt; that he had at 
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one time a will setting free his negroes, but that the same 
was no longer his will, and was of no account; that in the 
conversations after the war, Thomas cursed bitterly his ne- 
groes, saying that, as soon as they were set free, they had de- 
serted him and left him to perish, although they knew that 
he would have freed them at his death if he could. 

Henry L. BENNING swore as follows: He was sent for 
by Owen Thomas three times, shortly before his death, to 
write his will; went twice, first time about six weeks or two 
months before his death. After sitting awhile, himself asked 
Thomas if he had not sent for him to make out his will. 
Thomas said yes. Witness asked him if he did not have a 
will. Thomas said he had no will. Witness said you know 
I helped to write you a will once, setting free your negroes. 
Thomas said yes, but that amounts to nothing now, or is no 
will now, or something to that effect. Witness— Have you 
destroyed it?” Thomas—“ No.” Witness—* You had bet- 
ter let me see it.” He said it was in a bureau drawer, to 
which Margaret (a servant girl) had the key, or he called 
her and gave her the key. Witness or Margaret opened the 
drawer which was filled with old papers, and witness found 
an old dingy newspaper package or roll without fastenings. 
In this was the will freeing the negroes, and another will 
made previously in 1842, or about then, and some other 
papers, the contents of which witness did not recollect. Wit- 
ness read it over by Thomas’ bedside, not audibly, but after- 
wards referred to its contents, when Thomas denounced his 
negroes with furious oaths for having deserted him; said he 
was glad the will was no account, and that he would never 
give them acent. He praised Margaret, and said she had 
been very kind to him; but he cursed Jim, her brother, 
above all the rest, because Jim, he said, had brought him 
before the military bureau, charged with stealing his jewelry. 
Witness asked him what property he had. He said he did 
not have mugh. “TI have this place, one thousand acres of 
land, about $2,500 or $2,600 in King’s bank, and one hun- 
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dred and eighty or one hundred and eighty-five bales of cot- 
ton in Liverpool, which, by my instructions, was not to be 
sold until cotton got to be a dollar a pound, except just 
enough to pay expenses.” His mind then wandered; he 
spoke of being surrounded by enemies; said there they are 
now under the house. “ Don’t you hear them?” Thomas 
said, “I will show you,” and got up, though very feeble, 
and assisted by witness, went out at the front door and peep- 
ed under the house, and seeing nothing, seemed to be rather 
mortified at the failure of his words, His mind continued 
to wander in this way, on imaginary enemies, until he was 
recalled to some particular subject, when he became perfectly 
rational, and remained so as long as he was kept to that sub- 
ject; but the constant tendency was to wander off and talk 
nonsense. Witness thought that his lucid intervals would 
not last through the time required to compose a will of aver- 
age length, and therefore did not propose to write one for 
him; and as he did not specially request it, none was writ- 
ten. After staying some hours, witness returned home. 

The next time witness was called to him, was two or three 
weeks afterwards, when his engagements prevented him from 
going. Some days afterwards, on a third call, witness went 
to him and found him in the same condition in which he 
was at the first visit—his mind sometimes rational and some- 
times not, with a constant tendency to the hallucination 
aforesaid, about his enemies; and for that reason witness did 
not attempt to write his will, though he said he had sent for 
him to have it written. There was a pocket book in the 
same drawer where the will was. Witness gave the will to 
Margaret, stating to her to keep it; it might benefit her 
some day. It was the same paper propounded, 

GAMMELL swore: That he had had many conversations with 
Thomas; that Thomas was perfectly sane until a short time 
before his death; that he always spoke of his intentions to 
give his property to his nephews; that he cursed his negroes 
bitterly after they left him when set free; that on his, wit- 
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ness’ intercession and entreaty, he allowed Jim to return; 
and on one occasion sent for him, witness, and told him that 
he could not stand Jim any longer, and asked witness to 
drive Jim off 

THomas B. SLADE swore: That after the raid he met 
Thomas when in a violent passion against his negroes, say- 
ing that they had left him and carried off his mules. He 
was perfectly sane. Witness, a minister of the gospel, often 
conversed with Thomas fully and freely about his religious 
condition. Thomas always received what witness said with 
respectful attention. 

JAMES M. RusseLu swore: That whilst Columbus was 
under the military bureau, Thomas came into his office in a 
rage, saying that Jim had accused him before the military 
officer with stealing his (Jim’s) jewelry, and wished witness 
to go with him before the tribunal. This witness would not 
do, until Thomas promised to calm himself and to allow wit- 
ness to manage his case. ‘They went before the officer. Jim 

was there; an investigation was had; Thomas was discharg- 

ed for lack of any evidence against him. He had kept quiet 
during the investigation, but when it was over, he let out 
on Jim with awful curses. 

JAMES T. THWEATT swore that Sophia W. Hargroves was 
the sister of Owen Thomasy that he (witness) and his bro- 
thers were the nephews of said Owen, (sons of his deceased 
sister, Mrs. M. J. Thweatt ;) that, when the negroes were set 
free, all of Thomas’ negroes left him except Margaret; that 
he was constantly denouncing and cursing them for having 
done so; that none of them returned but Jim, and that he 
was allowed to return at the entreaty of Mr. Gammel ; there 
was some gold and silver in the bureau drawer where the 
will was found. 

R. J. Mosss testified, that about six months before the 
death of Owen Thomas, he called on witness and asked him 
what he would charge to make a will, but Thomas would not 
pay the fee which he charged for drawing the will; witness 
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replied, to avoid that, I will take your note, payable one day 
after your death ; and added, while I will not draw your will 
for less than $100 00, I will tel] you how to do it, and if it is 
simple as you say, you can do it as well as I can; he then as 
instructed Thomas, who left, making some general reply, not 
remembered by witness. 

The caveator here closed her case. The Court then asked 
counsel of caveator for what object the testimony on the part 
of caveator had been introduced and submitted, to which in- 
quiry it was replied that it was not introduced to show inca- 
pacity on the part of the testator, but to show a revocation of 
the will. The Court thereupon excluded all the testimony 
from the jury, ruling that a will could not be revoked by 
subsequent declarations of intention or desire. 

The paper was thereupon established as the will of Owen 
Thomas. 


It is said that the Court erred in refusing to allow said 
cause removed to the United States Court, in sustaining the 


demurrer to said grounds of caveat, in admitting the copy 
paper, and the admissions of counsel as evidence, and in re- 
jecting said evidence of defendant’s witnesses. 


Peasopy & Brannon; H. L. BenninG; James M. Rus- 
SELL, for plaintiff in error, by permission of the Court, re- 
viewed the former decision of this Court, citing the Act of 
1859 ; Code, sec. 1878; 18 Ga. R., 1; Acts of 1852-70; 25 
Ga. R., 657 ; Acts of 1854-70; 1 Bl. Com., 160, 161 ; Dwar- 
ris on Stat., 682-3, marg.; 6 Bing., 258; (19 E. C. L., 755) 
16 Ga., 102; 12th, 475; 38th, 350; 40th, 493, 501; 34th, 
458. As toan unperformed condition: Redfield on W., 177, 
178. As to mistake of law: Code, secs. 3027, 3065, 3067. 
As to ambiguity: Code, secs. 2421, 3748. As to foolish will: 
Swinburne on W., part 2, sec. 3; 3 Eccl. R., 91. The evi- 
dence of his acts and declarations were admissible to show 
mistake: Code, secs. 3063, 3749 ; 32 Ga. R., 156; 17th, 444; 
28th, 52. To show that the negroes were not to take unless 
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they served him while he lived: Code, secs, 2421, 3748; 7 | 
Ga. R., 438; 28th, 262; 32d, 156; 17th, 444; 14th, 596; 6 
E. C. C. L. R., 175; 5th, 444; 1 Red. on Wills, 557, 560, 
note, 45; 40 E. C. C. L. R., 92. To show it had ceased to 
express his wishes: 1 Eng. C. C. L., 141, 158, 159, 95. 


IneraM & CrRAwForD; WILLIAMS & THornToN; RAmM- 
sEY & RAmsEY; M. H. BLAnpForp, for defendant. 


McCay, Judge. 


1. The Circuit Courts of the United States have, under 
the statutes organizing them, no probate jurisdiction. They 
have no machinery for recording a will, issuing letters and 
directing and supervising the administration. Any judg- 
ment they could give in the premises would only be collat- 
eral, and not final. This is, as we understand it, the settled 
rule, and the Circuit Courts uniformly decline the jurisdic- 


tion. 

2. It appears, by the record, that the admission sought to 
be withdrawn was first made in previous trials of this case. 
It may fairly be presumed that the propounder has rested on 
this admission, and has not at hand the proof necessary to 
supply it. We will not say such an admission may not be 
withdrawn, but full and timely notice ought to be given— 
such notice as would give a reasonable time to the other side 
to supply the gap its withdrawal makes in his case. This 
withdrawal was proposed to be made during the trial. We 
agree with the Judge that this was too late—the notice too 
short. True, the Court might have continued the case, but 
both the other side and the public have a right that a speedy 
trial shall be had, and that the time and expense already de- 
voted to the case shall not be lost. 

3. It seems very clear to us, that there is nothing in the 
change of circumstances, to-wit: in the emancipation of these 
slaves, that will justify the position taken by the plaintiff in 
error, to-wit: that the intentions of the testator cannot be 
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carried out. It is very evident that the direction to carry 
the slaves out of the State, was only a means of securing their 
freedom, and wholly collateral to the leading idea, to-wit : 
their freedom. The bequest is to them ds freemen, not as 
residents out of the State; and, as they have become free by 
the laws, without the removal, we think the removal unnec- 
essary: See the case of Green vs. Anderson, 38th Georgia, 
655. It has been assumed in the argument of this case by 
the plaintiff in error, that it was a general rule of law, that 
a total change in the circumstances of a testator, is a revoca- 
tion of his will; but this is far from being true. True, there 
is a heading of this kind in most of the books upon wills, 
but it will be found that it has a very confined scope. In- 
deed, it seems to be confined to that change of circumstances 
produced by the marriage and birth of a child, or to the 
marriage of a female testatrix : Code, 2441; Ist Redfield on 
Wills, 292, 302. There is not a case to be found, as I be- 
lieve, in which a change in the amount of the testator’s prop- 
erty has been held to revoke his will. Nor has it ever been 
held, except in the theories of some old writers, that a change 
in feelings of friendship, or of good or ill will between the 
testator and the legatee, can be used as the basis of an im- 
plied revocation. The law not only points out how wills 
shall be made, but throws many restrictions around the re- 
vocation of them. Experience has shown that testators, sur- 
rounded as they often are by contestants for legacies, need 
protection in this respect; and it has been thought wise, by 
by the lawmakers, to require distinct proof of revocation, 
The doctrine of implied revocation has been more and more 
limited, until it is now confined to a few specific cases, such 
as marriage or the birth of a child, under circumstances 
showing that, at the date of the will, the testator did not 
contemplate such an event, and for which event, he, by his 
will, made no provision. 

4, The argument of this case has turned mostly upon the 
effect of the Act of 1859 and the Code, upon this will. By our 
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laws, previously to 1859, a will directing slaves to be sent 
out of the State and then emancipated, was good; and be- 
quests to them under such provisions were held good: 16th 
Georgia, 496. In 1859, an Act was passed providing that 
emancipation, in or out of the State, by will, was illegal and 
the will void. So, also, old Code, section 1874. The emanci- 
pation of the slaves, as the resu!t of the late war, and the con- 
sequent change of the Constitution of this State and of the 
United States, have rendered this law, as well as the Act of 
1818, obsolete. Thomas made the will now propounded for 
probate, in 1852, when, by our law, such a will was a valid 
and good will. He died in 1867, after the Act of 1859 had 
become obsolete, after the slaves had been emancipated, after 
they became capable, as freemen, of taking, in this State, the 
bequests of the will. 

It has been argued, that though this will was a good will 
when made, and though it might lawfully take effect at the 
death of the testator, yet, as such a will was illegal and void 
under the Act of 1859, it was by this Act revoked, and can- 
not now be set up as a will unless republished. We fully 
considered this point when this case was before us, at the 
December Term, 1869: 40th Georgia, 18. We have allowed 
that decision to be questioned, as provided by section 204 of 
the Code, and we have listened, with open ears, to the able 
and elaborate arguments of the plaiatiff’s counsel, against 
the view we then took of the law as applicable to the facts 
of this case. But we are constrained to adhere to the posi- 
tion we held in that decision, to-wit: that, as this was a 
lawful will when made, and a lawful will when the testator 
died, it may lawfully be probated, notwithstanding the Act 
of 1859, which was passed after the will was made, but be- 
came obsolete before the testator died. 

The very meaning of the word revoke, involves a change 
of mind in the testator. A careful consideration of the dif- 
ferent acts which the books and the statute treat as evidence 
of revocation, will show that the idea of a change of mind of 
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the testator, is a fundamental one in questions of revocation. 
There is some act of the testator, some exercise of his will, 
by which he either expressly recalls his previous disposition, 
or from which the law implies that he intended so todo. I 
do not think a case can be found, where a will has been held 
to be revoked by anything else than the testator’s own act. 

The cases of making an inconsistent will, or of tearing and 
obliterating, are plain, and the evident foundation of the 
rules regulating the effect of marriage, birth of children, etc., 
is that, in such cases, the ¢festator has done an act from which 
it may be fairly inferred he intended to change the disposi- 
tion of his property. It is true, such acts are now, by our 
statute, made acts of revocation and conclusive acts; but at 
common law, the foundation of them was, that when one 
had thus, by his acts, placed himself in such new relations, 
there arose the presumption that he intended to revoke, re- 
call, his former will. | 


By our Code, sections 2434, 2442, wills may be revoked, 
either by an express act annulling the will, or by making 
an inconsistent will. It is provided, also, that marriage of 
the testator or the birth of a child to him, subsequent to the 
making of the will, shall be a revocation. I greatly doubt 
if there be, under our law, any other revocations than are 
provided for; and these are all, either express acts, directly 
revoking, or acts from which the law conclusively presumes 
the testator intended to revoke. For if, in any authorized 
way, he shows that he did not so intend, the revocation does 
not take place. So far as I have been able to find, no act of 
others has been held so to alter the presumed motives of the 
testator as to furnish legal data for a presumption of revo- 
cation. Though the bitterest feuds arise between the testator 
and his legatees, though great changes take place in the pro- 
perty of the testator and in the wants of the legatee, though 
all the reasons for the bequest may fail, yet the law does not 
undertake, except in the instances specified, to make for him 
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a change in his dispositions, which he has not himself indi- 
cated in some legal way. 

I am aware that it is often said a will is revoked by a 
“change in a man’s circumstances,” and “ by an alteration 
of his estate.’ But though these phrases are used in the 
books, it will be found, on examination, that they have a 
very limited application. The only “change of circum- 
stances,” given as instances of this kind of revocation, is 
marriage and birth of a child, or marriage alone of a female. 
So far as I can find, these are the only cases. Swinburne, 
part 7, section 15, says: “ But no man is presumed to have 
revoked his testament. Insomuch that if a man live forty 
years after he has made his testament, yet is not the testa- 
ment presumed to be revoked by the course of so long time? 
Though his wealth and substance increase, yet is not the tes- 
tament revoked?” As to “alteration of estate,” this rather 
has reference to specific devises, of particular real estate. As 
a will is a conveyance, it was held that, if at any time be- 
fore the testator dies, the nature of his title to the estate 
changes, the devise is revoked: Ist Redfield on Wills, 332 
to 342. And this is the case referred to by the plaintiff’s 
counsel in Roll’s Abridgment, 617, upon which so much 
stress has been laid, and which our Brother Russell, has 
taken so much pains to have properly translated. “Ifa 
man had devised a use before the statute of 27th Henry, 8, 
which devise was revoked by the statute, because the use was 
transferred to the possession, yet, if after the statute of 32 
Henry, 8, concerning devises, he had allowed the same with- 
out writing, this had been a new publication.” And, also, 
the case in Anderson’s Reports, page 7, when one devised land 
before the statute of uses, the statute is treated as revoking 
the devise. 

But, both these cases, as will be observed, are not cases of 
the revocation of wills, but of devises, and are nothing more 
than the common case put in the books when the title of the 
testator to land had altered, after the making of the will, and 
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before his death. The decisions are founded on the common 
rule, that after-acquired real estate does not pass by a will. 
A change in the title, from a use to a legal estate, was held 
to be a new estate, and it did not pass by the will without a 
new publication. That the provisions of a will have, by a 
change in the law, become illegal, is not an act of the testa- 
tor, nor does it furnish any ground for presuming any change 
of his intention. Nothing is more common than for men to 
make ilegal bequests; men are constantly making wills in 
ignorance of the law. It is true, that a man will not be pre- 
sumed to violate the law, nor to intend to doso. But if he 
have intended a particular act, and have expressed that in- 
tention in writing in the form of a will, and he keep the 
paper by him, executed with all the forms of law, unrevoked 
by any act of his, it is saying a great deal to say that he is to 
be presumed to have changed his intentions, as expressed in 
his will, because those intentions have become illegal. He 
may not have known the change of the law; he may have 
thought his will was not obnoxious to it; he may have 
thought the law would be changed. So long as he keeps by 
him, expressed according to the required forms, his intention, 
and does no act himself which amounts in law to a revoca- 
tion, the inference is almost irresistible that he intends just 
what his acts indicate. 


Had this testator died while the Act of 1859 was of force, 
and had this will been presented to the Ordinary for probate, 
would the heirs-at-law have thought of setting up that it 
was revoked? The objection would have been, not that the 
intentions of the testator had changed, but that his intentions 
were illegal, and could not be set up. The will would have 
been void, not because it was not the expression of the tes- 
tator’s wishes, but because those intentions were illegal, and 
the Courts could not permit them to be carried into effect. 
I do not think, therefore, that it is a proper use of language 
to say that the Act of 1859 revoked wills obnoxious to its 
provisions. It made wills emancipating slaves, in the State 
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or out of it, void. But what is a will? When does a paper 
become a will? Until the death of a testator, his will is 
under his own control. It gets its whole vitality from his 
death.. We inquire into his surroundings at the making of 
it and during his life, to find out whether he made it, what 
he intended by it, and whether, at any time after it was 
made, he revoked it; but it never becomes a will, or has any 
practical, legal effect as such until the testator has died—has, 
by having it unrevoked at his death, said, by his failure to 
change it, “That is my last will.” Until then, it is a paper 
of his own, inchoate, ineffective, subject entirely to his own 
volition. It is his private paper, the expression of his in- 
tentions for the future, which he may or may not alter, at 
his own pleasure. It is not a paper that the law can operate 
upon, since it has no validity until, by his death, it becomes 
his last will. It is like a deed, written, signed and sealed, 
but not delivered. It may or may not ever see the light, 
and it depends for its validity on the law at the time of his 
death, just as a deed depends for its validity on the Jaw at 
the time of its delivery. Ifthe Act of 1859 is to be consid- 
ered as going into the cabinet of the testator, and making the 
papers, deeds and wills, there laid away to be used or not 
used, as the maker of them may determine, some very strange 
results would follow. By the Act of 1818, Cobb’s Digest, 
991, slave property intended to be emancipated contrary to 
law, was subject to sequestration. Will it be contended that 
a deed, yet in the custody of the maker of it, or a will before 
the death of the testator, emancipatiny slaves, rendered the 
property liable to sequestration? The old Code, section 1875, 
declares that every such will, testament, deed, contract, 
agreement, etc., shall be null and void; and section 1876 
makes any person violating, or attempting to give effect to 
any instrument violating said provisions, liable to a penalty 
of one thousand dollars. If the statute goes into the private 
receptacles of the testator, and operates upon his papers lying 
there, which he has not yet, by his acts, made or attempted 
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to make effective, and makes them void, would he not also 
be liable to the penalty, for having and keeping such papers 
by him? Such a result would be absurd. And yet it is the 
logical deduction from the proposition, that the Act of 1859 
operated upon this paper, as it lay in the trunk or safe of the 
testator, subject at any time to his volition, and made it ille- 
gal and void. 

In the sense of the statute, the words will, deed, testament, 
ete., evidently mean only papers to which the maker of 
them has given his final assent, and not papers he still has 
_in his own custody, and which he may or may not deliver, 
or die leaving unrevoked. The authorities on the subject of 
wills abundantly sustain this view of the matter. The mak- 
ing of a will is but the inception of it, and it doth not take 
effect until the death of the testator: 4 Co. Rep., 616. The 
case of Sutton vs. Chenault, decided by our own Court, 18th 
Georgia, 1, turns upon this very principle. The paper then 
in question was held no will, because the law, at the death 
of the testator, required a will to have three witnesses, and 
the Court say, however, it was lawfully executed when made, 
yet it did not become a will until the testator died. Until 
the death of the testator, the paper expressing his wishes is 
not a will; it is a mere inchoate act, which may or may not 
be a will, accordingly as the testator may or may not alter, 
or revoke, or destroy it. He is free to do this at any time. 
He cannot, by our law, even bind himself in it not to revoke 
it. Whenever it becomes irrevocable, it is no longer a will: 
Code, 2434. Experience has, however, found it necessary 
to limit, within certain fixed bounds, the modes in which 
wills may be revoked. 

It will be found, I think, that the classifications of our 
Code pretty nearly, if not quite, exhaust the subject: Ist. 
Express revocations by writing: Section 2435. 2d. Revo- 
cations by inconsistent wills, which to be effectual must ulti- 
mately take effect: Section 2435. 3d. Revocations by acts 
mutilating, erasing or destroying the paper executed as a 
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will, in which case the question of intention arises, and 
evidence of declarations is admissible. 4th. Revocations by 
change of domestic relations, which, by our law, is con- 
fined to two specified changes, to-wit: marriage or the birth 
of a child subsequent to the making of a will in which no 
provision is made in contemplation of such an event: Sec- 
tion 2441. If there be any other mode of revoking a@ will 
it does not now occur to me. Wills may be void for want of 
proper execution, for illegality, for disability of the testator, 
and legacies may be adeemed and set aside for fraud and mis- 
take, and even imposed upon the testator by contract. But 
wills, as such, must be revoked in some of the ways mentioned. 
The case now under consideration is rather a question of 
the revocation or failure of a legacy than of a will. Without 
doubt, here is a good will, even without the provision for the 
negroes. The bequest to his sister would remain even if the 
legacy to the negroes falls. It may be fairly said, too, that 
the emancipation clause is not necessary to sustain this legacy. 
What that proposed to do has been done without any help 
from this clause. The negroes are free even if that clause 
be void. 

5. The point of this case that the legatees, though ca- 
pable of taking the legacy at the date of the will, under its 
provisions, and though capable of taking it at the death 
of the testator, without the emancipation, were, for a time, 
to-wit: from 1859 to June, 1865, incapable of taking. The 
question is perhaps not materially altered by this view of 
it, since from 1859 to 1865 the legacy to them would have 
been illegal. And, if the doctrine contended for be true, the 
Act of 1859 revoked the legacy because it made it illegal. 

We state the case, however, in this way, because, whilst 
it is almost impossible to find a case where a will, lawful at 
the time of making it, and lawful at the death of the testator, 
has yet been unlawful during a portion of the time interme- 
diate; yet there are numerous cases put in the books, of spe- 
cific legacies or devises, where this very state of things has ex- 
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isted. By the ancient law, heretics, apostates, traitors, felons, 
outlaws, excommunicated persons, could not take a legacy 
or be executor: Swinburne on Wills, part 5, section 2, 
par. 1. Yet he says: “ For this is perpetual, that if any 
person be incapable either when the testament is made or 
when the testator dieth, it is as if he were always incapable. 
But it hindereth not if he be incapable at other times.” 

And again, part 7, section 19, paragraph 1, after saying 
that a legates must be capable of taking at the death of the 
testator, he adds: “As for any other time, whether it be be- 
twizt the making of the will and the testator’s death, or betwixt 
his death and the probation of the will, it skilleth not.” So 
of the ability of one to make a will, he says—part 7, section 
17, par. 2: “ And here note, that there be two times wherein 
it is necessary that there be in the person of the testator 
ability to make a will; the one is the time of making the 
testament, when it secureth his substance or being; the 
other is the time of the death of the testator, when it re- 
eeiveth his strength and efficacy. As for the time betwixt 
the making of the testament and the death of the testator, it 
skilleth not whether the testator have any such power or 
not.” 

6. By the 6th section of the Statute of Frauds, and by our 
Code, section 2437, wills are irrevocable, except by some 
other will in writing, or by burning, cancelling, tearing or 
obliterating the same. As these acts of tearing, cancelling, 
etc., may sometimes be equivocal in their meaning, and as 
the intent is of the essence of such acts, parol evidence and 
parol declarations of the testator to explain such acts, are 
necessarily admissible, though there are decided eases con- 
firming even declarations explanatory to the time the act 
was done: 8 Jurist, New Series, 440; Doe vs. Palmer, 6 
English Law and Equity, 155. But declarations by a tes- 
tator that he has no will, that he has destroyed a former 
will, declarations of his dislike to the legatees of a will, in- 
deed, all declarations are inadmissible to show a revocation. 
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The statute points out how wills shall be revoked, to-wit: 
by a new will or other writing, expressly revoking, or by 
an inconsistent will actually made, or by any destruction or 
obliteration of the original will, done with intent to revoke: 
Code, sections 2434, 2438. Parol evidence of declarations, 
and other acts, are admissible to explain acts equivocal in 
their nature, or to show what was the intent with which 
they were done. But to permit evidence of parol declarations 
by a testator, declaring a revocation, or expressing his opin- 
ion of the validity or invalidity of a previous will, would be 
to repeal the Statute of Frauds. 

At last, in reference to the whole question, is not the sim- 
ple fact that Mr. Thomas made this will, and kept it by him 
unaltered, in spite of the Act of 1859, and in spite of all the 
changes produced by emancipation, and died with it still in 
existence, wrapped up and carefully preserved, as the evi- 
dence shows—is not this conclusive evidence that he intended 
it to stand? Does it differ from the everyday case of one put- 
ting off from day to day the making of a will, more suitable 
to his present surroundings than some older will, until death 
takes him unawares, and he dies with his will unaltered? 
The statements it is proposed to prove have hardly any 
weight. Nothing is more unreliable in fact, than the declar- 
ations of men upon such matters. That eminent portrayer 
of human nature, Mr. Dickens, who, as it is now said, was 
himself some time in a proctor’s office, makes one of his 
characters, long experienced in wills and their incidents, say, 
while searching for the will of a deceased friend, that his 
declarations, made but a few days before his death, to the 
effect that he had a will, was very strong evidence that no 
will would be found. The law wisely treats such evidence 
as worthless, except in explanation of acts of destruction or 
cancellation, and we think the Judge was right in rejecting 
it. 


Judgment affirmed. 
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RoBERT ALEXANDER, plaintiff in error, vs. L. M. Bracers, 
defendant in error. 






MILNER Marry, plaintiff in error, vs. THomas J. Kim- 
BROUGH, defendant in error. 






Alexander held a note on Biggers for the balance due on the purchase- 
money of land and brought suit on such note, to which Biggers pleaded 
tender and relief, etc., and during the pendency of such suit, Alexan- 
der also brought his action of ejectment for the land. And Biggers 
filed his bill in equity reciting these facts and praying injunction 
against Alexander’s action of ejectment, which was refused : 

Held, That the Judge committed no error in refusing the injunction , 
under the facts in this case; that Biggers has a good defense at law, 
by pleading the pendency of the suit, and if the suit on the note is dis- 
missed, then Biggers may file his bill in equity under the facts and his 
rights may be properly adjudicated. 













Equity. Relief. Tried before Judge JoHnson. Muscogee 
county. Chambers. March, 1871. 






On the 10th of December, 1857, Alexander gave to Big- 
gers his two notes for $482 00 each, due on the 25th of 
December, 1859 and 1860, respectively. On the Ist of Au- 
gust, 1860, Alexander paid $48 83 on each, and the notes 
were so credited. On the 17th of March, 1869, Biggers 
sued Alexander on these notes. It does not appear by the 
record that any defense was filed. 

In September, 1870, Biggers brought ejectment against 
Alexander for certain land. Alexander pleaded to this 
action not guilty, and that he gave said notes for said land 
and took a bond for titles and possession of the premises ; 
that he made said payments on said notes, and on the 24th 
of January, 1864, also paid on them $1,050 00, which fully 
paid them, and he prayed that Alexander be enjoined from 
ejecting him and be compelled to make him a title to said 
land, as if this were a proceeding in equity. 

Pending these actions, Alexander filed his bill against 
Biggers, alleging the pendency of said suits and the facts in 
said plea, and also as follows: Said $1,050 00 was in Con- 
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federate currency. Biggers had agreed to take it in pay- 
ment of said notes, and he paid it to him for that purpose. 
But Biggers said he did not have the notes there, and that a 
receipt would do as well, and gave him a receipt in these 
words: ‘ Received of Robert Alexander one thousand and 
fifty dollars in Confederate money, to be used to the best 
advantage for said Alexander.” Alexander had great confi- 
dence in Biggers, was illiterate and did not read the receipt. 
He went into the army fully believing said notes were paid, 
but now Biggers denies that he took said $1,050 00 in pay- 
ment of said notes. He said he had pleaded payment, 
tender and relief under the Act of 1868, to said action of 
assumpsit, and intended to plead relief under the Act of 
1870; and he averred that he had made valuable improve- 
ments on the land. He prayed that said suits be enjoined, 
and that Biggers be compelled to make him a deed to said 
land. 

Biggers answered that he expressly told Alexander that 
he would not take Confederate currency on said notes ; and 
that Alexander had sold a horse worth $75 00, for $700 00 
or $800 00 in Confederate currency, and some other stock 
for the balance, said he was going into the army and asked 
Biggers to take the currency and use it for him if he could ; 
that he took it for that purpose only, gave said receipt as 
evidence of that fact, and Alexander well understood the 
matter. Further, he said that he could not use the currency, 
and it became worthless by the fall of the Confederacy ; and 
that before sueing Alexander, he offered to give up the notes 
and take back the land, but Alexander refused. 

On the hearing, two witnesses swore to facts showing that 
Alexander understood the matter of the $1,050 00 when the 
receipt was given, as Biggers averred in his answer. The 
Chancellor refused an injunction, and that is assigned as 
error. 

(The cause of Martin against Kimbrough is substantially 
the same, mutatis mutandis, Here they were consolidated.) 
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INGRAM & CRAWFORD, by A. W. amen rant & Son, for 
plaintiffs in error. 





No appearance for defendants. 






LocHRANE, Chief Justice. 






These cases were argued together and present but one 
simple and single question for the Court. Did the Judge 
commit error under the facts of the case, to refuse the in- 
junction prayed for? The suit for the purchase-money due 
was progressing in Court, and pleas of tender and relief filed, 
when the same plaintiffs brought their action of ejectment 
for the land. The bills now before the Court were brought 
by the defendant in the common law actions, to enjoin the 
actions of ejectment; and the Court refused the injunction. 
In the opinion of the Court, there was no error in the ruling 
of the Court below, where the remedy at law was adequate 
and complete, by plea of pendency of the suit for the pur- 
chase-money. And when this is disposed of the parties may 
resort to equity by bill; and if his case warrants the interfer- 
ence of a Court of equity, the Court can apply that remedy 
which the case properly and equitably invokes. 

Judgment affirmed. 















Rosert J. Wywnv, plaintiff in error, vs. THE GEORGIA 
RAILROAD AND BANKING Company, defendant in error. 










If the declaration contain no cause of action, but there has been a ver- 
dict on it, and the Court has granted a new trial because the verdict is 
contrary to the evidence, this Court will affirm the judgment. (R.) 
New Trial. Before Judge Ropinson. Morgan Superior 

Court. September Term, 1870. 


See the cause of the Georgia Railroad and Banking Com- 
pany against Robert J. Wynn, ante. After the demurrer 
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was overruled, the cause was tried. The substance of the 
evidence as to the cause of Mrs. Wynn’s injury and conse- 
quent death, ete., was as follows: ‘The pay train was run- 
ning, not on any schedule of which the public had notice, 
but on one of which the employees of the company had no- 
tice, and at usual speed. Mrs. Wynn, her daughter, her son, 
about fourteen years old, and driver, about sixteen years old, 
were in the carriage, and had just passed over the railroad 
at a public crossing, and the carriage was stopped, for what 
purpose does not appear. The coming train was hidden 
from them by undergrowth, ete. The whistle was not blown. 
The passing train frightened the mules; the driver first, then 
the son, then Mrs. Wynn, and last the daughter, jumped out. 
The evidence was conflicting as to whether the driver aban- 
doned the mules or held them. They ran away, but did no 
damage to the carriage or harness. Mrs. Wynn fell from the 
carriage and was so injured as to cause her death. 

As to damages, it was shewn that her physician’s and un- 
dertaker’s bills amounted to $162 00. One witness testified 
that she was worth $1,200 00 per annum to her husband in 
taking care of his domestic affairs, and another said she was 
worth from $11 00 to $1500 per month. Her age was 
forty-seven years, and she was in good health. 

Defendant’s counsel requested the Court to charge the 
jury, that Wynn could not recover damages for the death of 
his wife. He refused so to charge, but did charge that 
“every person may recover for torts committed to himself or 
his wife or child, or ward or servant.” The jury found for 
plaintiff $7,000 00 and costs. A new trial was moved for 
upon the ground that the verdict was strongly and decidedly 
against the weight of the evidence, and because the Judge 
refused to charge as requested, and charged as he did, ete. 
He granted a new trial on the ground that the verdict was 
strongly and decidedly against the weight of evidence. The 
granting of a new trial is assigned as error. 
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Tuomas G. Lawson; Reese & Rees, for plaintiff in 
error. 


A. G. & F. C. Foster; Biniups & Brosston, for defen- 
dant. 


LocHRANE, Chief Justice. 


This was an action brought by Mr. Wynn against The 
Georgia Railroad Company, for damages, growing out of an 
accident near a public crossing, by the results of which the 
wife of the plaintiff died. The declaration alleges negligence 
upon the part of the defendant, by their failure to erect blow 
posts at such public crossing, within the provisionswf the 
Code, and their failure to blow the whistle, in terms of law. 
The declaration avers the deprivation and loss of the comfort 
and society of his said wife, and her aid in the management 
of his domestic affairs during the time she lived after such 
accident, and his expenditure of money in relation thereto, 
as well as the injuries sustained by the plaintiff by her death, 
consequent upon the loss to himself and his family, with the 
usual and proper averments in this particular. To this dec- 
laration a demurrer was filed upon two grounds: first, that 
the statute did not give a right of action unless the injury 
or death resulted from a collision upon their road ; second, 
because a husband has no right of action, either at common 
law or under the statute law of Georgia, to recover damages 
for the death of the wife. I shall not discuss either of these 
two propositions, inasmuch as they come before this Court 
upon a separate bill of exceptions, and will be decided in their 
proper order. Suffice it to say that, in the case now before 
us, the Court overruled the demurrer and the case went to 
the jury. A large number of witnesses were introduced, 
and after the charge of the Court, to which we will hereafter 
advert, the jury found for the plaintiff $7,000 00. A motion 
was made for a new trial by the defendant, upon the ground 
that the verdict of the jury was contrary to the evidence, 
upon the principles of justice and equity, and among other 
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grounds, that the Court refused to charge the jury as re- 
gested : that by the law in Georgia, there is no remedy given 
except in case of the death of the husband or parent, and no 
remedy is given to a husband on the death of his wife; and 
did charge that every person may recover for torts committed 
to himself or his wife, or his child, or his ward, or his ser- 
vant. The Court granted a new trial upon the ground that 
the verdict was strongly and decidedly against the weight of 
the evidence. We do not deem it necessary to go into this 
mass of testimony, and analyze questions of fact arising un- 
der it. For reasons given by this Court in the case of The 
Georgia Railroad vs. Wynn, ante, we hold that the Court be- 
low erred in its charge to the jury, and in refusing to charge 
as requested. And in consequence of this error, without ex- 
pressing an opinion upon the merits of the evidence, we affirm 
the judgment of the Court below granting a new trial, and 
remit the case back under the decision of this Court, upon 
the demurrer, for a new trial, under the rules of law, to be 
applied to it under our judgment upon the legal questions 
made in such demurrer. 
Judgment affirmed. 


Francis P. Corstn, plaintiff in error, vs. RopeErtT HABER- 

sHAM & Sons, defendants in error. 

When parties are at issue as to whether the consideration of a debt was 
slaves, the Judge cannot stop the cause for want of jurisdiction be- 
cause the evidence satisfies him that the consideration was slaves; he 
must submit the issue to the jury. (R.) 

Slave Debts, Practice. Before Judge ScotEyY. Chatham 

Superior Court. May Term, 1870. 


Corbin’s fi. fa. against Robert Habersham & Sons was 
levied. They filed an oath of illegality, averring that the fi. . 
fa. was bottomed upon certain drafts given for slaves. 
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On the trial it was proved that Corbin sold slaves to one 
Middleton, in February, 1860, and took for them Middle- 
ton’s drafts, accepted by Robert Habersham & Sons; that 
he refused to accept Middleton’s obligation without security ; 
that the said acceptors had no connection with the trade, but 
accepted simply as Middleton’s security. When this evi- 
dence came out, the Judge said he had no jurisdiction to try 
the cause and stopped it. This is assigned as error. 


JAcKSON, Lawton & BassInGER, for plaintiff in error. 


Tuomas E. Loyp, by Jutian Harrripee, for defen- 
dants. 


LocHRANE, Chief Justice. 


Under the facts in this case, we are of opinion the Court 
erred in stopping the trial then progressing upon an issue be- 
fore the jury. The issue submitted was one of fact, whether 
the consideration of the debt, the ground of the original 
judgment to which the affidavit of illegality was filed, was a 
slave or slaves; and the Court ought to have permitted the 
jury, on the evidence, to have found their verdict; and it 
was error for the Court to hold he had no jurisdiction upon 
the proof of the facts, without the intervention of a jury. 

Judgment reversed. 


6 
GEORGE PATTEN, plaintiff in error, vs. JamEs Baaas, de- 
fendant in error. 


1. Where, in an action against a warehouseman by one who claims to 
have purchased certain cotton stored in the warehouse by a third per- 
son, it appeared that the cotton was sold by a written invoice and bill 
of sale, the writing is the best evidence of the contract of sale and of 
the title to the cotton and parol evidence of the sale will not be re- 
ceived unless the writing be accounted for. 

2. Where a warehouseman is sued in trover by one who claims to be the 
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assignee of his receipt for a number of bales of cotton, it is not suffi- 
cient evidence of the conversion to show that the defendant refused to 
deliver the cotton to claimant until the receipt was produced or good 
security given to indemnify the warehouseman. 

8. The mere statement by the warehouseman to the claimant that he 
believed him to be the true owner, accompanied by the additional 
statement that he had been notified of another claimant, and was un- 
willing to give up the cotton until the receipt was produced or bond 
given, is not such an “dmission that the claimant is the true owner as 
to estop the warehouseman, and relieve the plaintiff from the neces- 
sity of showing title. ‘ 

4. In an action of trover against a warehouseman by the assignee of his 
receipt for certain bales of cotton, which receipt was to deliver the 
cotton to the bailee or his order, it is necessary for the plaintiff not 
only to produce the receipt or account for its loss, but to prove the 
execution of the assignment. 

5. A cause dismissed for want of prosecution will be reinstated if the 
absence of counsel for plaintiff in error was caused by sickness. (R. 
See end of Report.) 

6. A bill of exceptions defective under the rules of the Supreme Court 
was cured by the Act of 1870, passed after said cause was sent up to 
this Court. (R. See end of Report). 


Evidence. Bailment. Estoppel. Practice Supreme Court. 
Before Judge CLARK. Mitchell Superior Court. June, 1870. 


This was trover, for certain cotton, by Patten against Baggs. 
One Stephens testified that in 1862 he sold thirty-nine bales 
of cotton to A. J. Hull, and gave Hull a writing describing 
the cotton, and agreeing to hold it subject to Hull’s order, 
and that subsequently he stored it in Baggs’ warehouse, by 
Hull’s order. Plaintiff’s counsel next offered in evidence 
Stephens’ said obligation to Hull, indorsed in blank by Hull. 
They next offered in evidence the interrogatories of one 
Bloom, who answered that he was present in the early part 
of 1864, when D. H. Baldwin sold to Adam Griffin thirty- 
nine bales of cotton, said to be stored in Bagg’s warehouse, 
for which Baldwin had Bagg’s warehouse receipt, and gave 
Griffin a written conveyance of said cotton. The Court ruled 
out this and other evidence of Bloom, because said receipt 
was not produced nor its absence accounted for. Bloom tes- 
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tified that he subsequently bought said cotton from Griffin 
for one Schlatter. Schlatter’s written conveyance of the cot- 
ton to plaintiff was shown. Plaintiff’s son testified that 
in October, 1865, and at several other times prior to the suit, 
he demanded the cotton of Baggs, stating that the original 
receipt was lost; that Baggs told him that he did not doubt 
that the cotton was his father’s, but that ¢he could not deliver 
it in the absence of his warehouse receipt, because Bloom 
had told him not to do so, and refused, although he was of- 
ferred a satisfactory bond of indemnity. Plaintiff showed 
that Stephens’ obligation to Hull had been in Bloom’s or 
Griffin’s possession, and showed the value of the cotton. 

For the defendant, Rust testified that, at the instance of 
Bloom, in April, 1865, he notified Baggs not to deliver the 
cotton, because Bloom claimed it for the Brunswick Railroad 
Company, and said the warehouse receipt was lost. 

Baggs testified, that when Patten demanded the cotton, he 
told him that he would not deliver it without his warehouse 
receipt, because Bloom claimed it to belong to the Bruns- 
wick Railroad Company; that Patten said the receipt was 
lost, whereupon he offered to deliver it upon such a bond of 
indemnity as Mr. Smith, an attorney at law, would approve; 
said he was anxious to deliver it to the proper owner. Pat- 
ten agreed to give the bond, but did not. Subsequently, 
without his connivance and against his consent, the United 
States Treasury agents seized the cotton and carried it away, 
saying it belonged to the Confederate States. Patten spent 
much time and money in trying to reclaim it, but failed to 
get it or pay for it. 

Smith testified that Patten told him of the difficulty and 
got him to draw a bond of indemnity, and had it signed, but 
the sureties were not good and he refused it on that account, 
and Patten never gave or offered any other. This evidence 
of Baggs and Smith, as to the indemnity bond, was objected 
to, because it was things done ina treaty for compromise. 
The objection was overruled. Defendant showed the seizure 


VoL, xLu—11, 
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of said cotton, and his efforts to reclaim it, as aforesaid, and 
closed. 

The Court charged the jury: If plaintiff had showed his 
title to said cotton he should recover, unless defendant showed 
a legal reason to the contrary. If defendant converted the 
cotton to his own use, or sought to do so, and, pending the 
conversion, or afterwards, it was seized by the United States, 
he is liable for its value. If defendant had notice of a de- 
fect in plaintiff’s title, or of another outstanding title, or such 
notice as to cast serious doubts upon plaintiff’s title, he had 
the right to refuse to deliver the cotton until the original re- 
ceipt was produced, or plaintiff had indemnified him in some 
way against the claims of others. If plaintiff did not pro- 
duce the original receipt or indemnify defendant, and de- 
fendant, to protect himself, bona fide, held the cotton, set- 
ting up no claim in himself, but to find out the true owner, 
and while he so held it such seizure occurred, he would not 
be liable. If defendant’s refusal to deliver was captious, or 
if he set up a claim for himself, or wrongfully delayed plain- 
tiff, or so acted as to defeat or retard plaintiff in getting pos- 
session, such acts would amount to a conversion, etc. The 
jury found for the defendant. 

Plaintiff’s counsel moved for a new trial, upon the grounds 
that the Court erred in ruling out said evidence of Bloom, 
and in allowing that of Baggs and Smith, objected to, as 
aforesaid, and in charging as aforesaid, and because the ver- 
dict was contrary to the evidence, etc. By amendment they 
added, that they were surprised by Baggs’ and Smith’s evi- 
dence as to the failure to give the indemnity; stated that 
Young Patten did offer any kind of indemnity, and that the 
plaintiff did not attend Court because of his great distance 
from it, and family afflictions, and therefore they did not 
know this till after the trial, and that counsel did not know 
this fact till after trial. The Court refused a new trial, and 
error is assigned on each of said grounds. 

When this cause was called, it was dismissed for want of 
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prosecution. It was reinstated upon counsel for plaintiff in 
error stating, in his place, that his absence was caused by his 
sickness. 

The papers came here in this shape: First, the declaration, 
etc., then a motion for new trial, then the bill of exceptions, 
without the evidence being embodied in it, then a brief of 
evidence, agreed to by counsel, on which was a marginal note, 
purporting to be a correction by the Judge, but not signed 
by him, then the usual certificate; after it, a certificate that 
the brief of evidence was correct, and last, a certificate by 
the Clerk, that the bill of exceptions was the true original, 
and that the record was a complete transcript, ete. 

The bill of exceptions did not allude to any brief of evi- 
dence; it did not appear to have been attached to the bill of 
exceptions when it was tendered to the Judge, and he did 
not certify on the brief that it was the one to which his cer- 
tificate had reference. After the cause was reinstated, coun- 
sel moved to dismiss it, because the evidence was not in the 
bill of exceptions, nor attached to it and identified by the 
Judge. It was replied, that the Act of 1870 saved the cause, 
though it came up before said Act was passed. And the 
Court overruled the motion. 


H. Morean, for plaintiff in error. As to excluding 
Bloom’s evidence: 1 Gr. Ev., secs. 86, 87, 88, 89, 90; 11 
Wend. R., 667; 10 John. R., 448; 17 Mass. R., 165; 2 
Phil. Ev., 363; Cowen & H’s notes, 860; 1 East.’s R., 227; 
R. Code, sec. 3754; 1 Ga. R., 18; 34, 215; 38th, 554. As 
to negotiations for compromise not being evidence: Dudley’s 
Ga. R., 218; 6 Ga. R., 213. The notice to Baggs did not 
justify his refusal to deliver: Story on B., secs. 450, 818; on 
Agency, sec, 217; 2 Eq. Juris., sec. 817; 2 B. & Ald., 313, 
314; 5 Madd. R., 47; 2 Russ. & M. R., 606, 609, 610, 612; 
1 Tamlyn’s R., 177, 181, 182; 4 Sim. R., 218; 7th, 391; 1 
Cowen’s R., 691, 692; 2 Stark. R., 400; 7 Bingham, 339. 


SrroziErR & Smiru, for defendant. 
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McCay, Judge. 


1. This was an action of trover for thirty-nine bales of 
cotton, against Baggs, a warehouseman, by Patten, who sues 
as a purchaser of the cotton through several intermediate ven- 
dees, from Hull, the original bailor of the cotton. Waiving 
the question (which is not by any means clear) whether any 
one but the original bailor can sue until the bailee has ac- 
cepted the vendee as his bailor, it is undoubtedly true, that 
the vendee must make out a clear title. The bailee is not 
to be made chargeable to a third person, with the least doubt 
as to his liability to be called upon by somebody else. A 
judgment in favor of Patten would be no bar to a suit by 
Hull, or by anybody else who could show the cotton was his. 

It is, therefore, of special importance that, in making out 
his case, the plaintiff should be required to produce the best 
evidence possible of his right. He does not produce Baggs’ 
receipt, in which the cotton is described by marks and 
weights, but undertakes to show by Bloom, that Baldwin 
sold the cotton to Griffin, and that Baldwin had then Baggs’ 
warehouse receipt. He does not say who the receipt was 
given to. Bloom further says that this sale from Baldwin to 
Griffin was by written invoice. We think the Court was 
right in requiring this invoice to be produced. 

One of the first requisites to a valid sale is the identifica- 
tion of the property: Revised Code, section 2587. One 
bale of cotton is very much like another. Baldwin might 
have had several receipts of Baggs’, given to different persons 
for cotton. How was the jury to know that it was the Hull 
cotton that was sold? The production of the invoice would 
show. As is the custom with cotton dealers, this invoice 
would have given the marks upon the cotton, and most 
probably the weights, so that it could be seen if this was the 
Hull cotton. It was a material link in the chain of the 
plaintiff’s title. 

We do not say that in all cases where personal property 
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is sold, and a bill of sale is written the bill of sale, is the only 
mode of proving the transaction. Ordinarily the title to 
personal property passes by delivery. But in a case like 
this, when there is no delivery, and where the suit is by a 
vendee, from the bailor, against the bailee, the title depends 
almost exclusively upon the writing; because by that only 
can the property be identified. ‘To permit thirty-nine bales 
of cotton, in a warehouse, with perhaps.thousands of other 
bales, to be sold one hundred miles away, and the marks 
and brands identified by parol, when it appears affirma- 
tively that it can be done by the production of a paper, exe- 
cuted at the time, would be, as it seems to us, a violation of 
principle. 

2. A warehouseman occupies a peculiar position, Assum- 
ing that the cotton he has in charge may be sold to a third 
person by the mere indorsement of the warehouse receipt, is 
it not very clear that he has a right to require any one claim- 
ing the cotton to produce his receipt? Has he not a right 
to require of the claimant the same evidence as the maker of 
a promissory note has before he pays it? It is admitted 
here that Baggs’ receipt was to deliver the cotton to Hull’s 
order, and it is not pretended that Hull ever did more than 
indorse the receipt in blank. We think the warehouseman 
had a perfect right to demand either the receipt or indemnity 
of any person claiming to be the purchaser of the cotton, 
and that his refusal to deliver without some protection of this 
kind did not, per se, make a conversion. But it is said the 
receipt is traced to his (Baggs’) own custody, that he ac- 
knowledged Patten to be the true owner, and that he is, con- 
sequently, estopped from denying it. 

We recognize the rule that, in general, a bailee cannot 
deny the title of his bailor, and that the recognition of a 
vendee of the bailor as the owner, puts the bailee in the same 
position, as to the vendee, as he was to the original bailor : 
Story on Agency, section 217; 1 Cowen, 691; Story on 
Bailment, sections 818, 452. Though perhaps this doctrine 
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is in this State to be qualified by section 2050 of our Code, 
so far as to permit the bailee to do this, if there is an out- 
standing title actually being enforced against him. 

But we think the Court, in his charge to the jury, on this 
question, put the law rightly. He told them that it was a 
question of good faith, on the part of the bailee. His ac- 
knowledgment of the right of Patten, and his acceptance of 
him as the bailor, was a qualified one at the time. It was, 
perhaps only fairly—a mere courtesy. “I do not doubt 
your word, but I am not safe with my receipt out. Bring 
me my receipt or indemnify me.” He set up no outside title. 
He did not admit Patten to be the bailor. It was, at least, 
a mere statement, to the effect that Patten seemed to be the 
owner, but that his title was defective. We do not think 
this evidence amounted to such a recognition of Patten as 
made him Patten’s bailee, so as to estop Baggs from re- 
quiring Patten to show title, and we hold that the rule re- 
ferred to does control this case. 

Without doubt, if the receipt was really in Baggs’ custody, 
indorsed by Hull, it was very unfair for Baggs to insist on 
its production. But that was not clearly made out by Cook. 
Both Baggs and Allen deny it, and the Court left this fairly 
to the jury, when he said to them, that Baggs’ refusal to de- 
liver to Patten until the receipt was produced, etz., must be 
bona fide, and be only a prudent act upon his part, for his 
own protection. If the receipt, indorsed by Hull, was al- 
ready in his possession, his excuse was a mere subterfuge, 
and, under the charge of the Court, his refusal was tortious 
and a conversion. But we think the evidence, that Baggs 
had the receipt, is not at all conclusive. There were two re- 
ceipts—one given by the planter to Hull, and one given by 
Baggs to Hull; and we think the inference is strong that 
Cook refers to the planter’s receipt, which was produced on 
the trial. 

Especially does it fail to appear that Hull ever indorsed 
Baggs’ receipt to anybody. This was a sine qua non, in the 
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plaintiff’s case. It is admitted that, by its terms; it was to 
Hull or his order. Could Baggs safely deliver without this 
order? Even if the receipt had been present, could the plain- 
tiff get along without proof, on the trial, that the indorse- 
ment was genuine? 

We think the Court was right in his charge. It was a 
question of good faith on the part of Baggs, and the jury 
have found in his favor. As to the seizure of the cotton by 
the military, it would be very hard to hold the warehouse- 
man liable. He did his best, acted with extraordinary dili- 
gence. Upon the whole, we think it only fair that the con- 
test between the United States and these parties, over this 
cotton, ought not to be cast on Baggs. 

Judgment affirmed. 


ALEXANDER R. RerD, plaintiff in error, vs. FLORENCE 
Rep, defendant in error. 

Evidence attached to a bill of exceptions, as part of it, must be identi- 
fied by the Judge below, or the cause will be dismissed here. (R.) 
The bill of exceptions recited that B. O. Keaton’s will 

was read in evidence, stated the date of its execution, and 
added, “A copy of which will is hereto attached and made a 
part of this bill of exceptions.” And a copy of a will pur- 
porting to have been executed on that day by said Keaton, 
was attached to the bill of exceptions, and was followed by 
the usual certificate of the Judge; but it had on it -no mark 
of identification by the Judge. Because it was not identified 
by the Judge, the Court, upon motion of defendant’s coun- 
sel, dismissed the cause. 


H. Moraay, for plaintiff in error. 


Wricut & WarreEy, for defendant. 
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Brinson et al. vs. Waters et ux—Bridwell vs. McNair. 


N. P. Brinson, executor, et al., plaintiffs in error, vs. 
GrorGE WATERS ef ux, defendants in error. 


Brinson died pending this bill of exceptions. The tem- 
porary administrator of Brinson’s testator was made a party 
here. 

The parties agreed that the judgment should be affirmed 
if an agreed part of the judgment was written off. And 
this Court, without looking into the record, affirmed the 
Court below, upon the terms agreed upon. 


Wrieut & WARREN, for plaintiffs in error. 


SrrozierR & Smits, for defendants. 


A. J. BRIpwE Lt, plaintiff in error, vs. Ropert McNair, 
defendant in error. 


1, It is not error to refuse an injunction if the defendant is solvent and 
has sworn off the equity in the bill. (R.) 

2. Unless the Chancellor has abused his discretion in refusing an in- 
junction, this Court will not interfere. (R.) 


All of this cause necessary, appears in the opinion de- 
livered from the bench, as follows : 


LocHRANE, Chief Justice. 


The Judge below refused an injunction, on the following 
statement of facts: Bridwell bought from McNair a tract 
of land in Richmond county, in 1866, taking bond for titles, 
and giving his two notes for $2,000 00 each, in payment. 
A partial payment was made upon the purchase, and subse- 
quently, Bridwell, alleging his inability to comply, an ar- 
bitration was had, and the referees rescinded the contract of 
purchase, setting off the amount paid against the rent, and 
in 1870, Bridwell, having failed to comply with the judg- 
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ment of arbitration; McNair filed his bill in equity for spec- 
ific performance, etc. No answer was made, and the com- 
plainant took the usual order pro confesso, and a verdict was 
rendered by the jury, decreeing the land to be given up, ete. 
The usual writ of possession issued, and was in the hands of 
the sheriff when Bridwell filed his present bill, alleging that 
he had been prevented from making his defense in the orig- 
inal case, by the fraud, deceit and artifice of McNair, and 
that he had placed improvements upon the land, which were 
not the subject matter of adjustment by the arbitrator. 
There was no allegation of McNair being insolvent, and 
MeNair’s answer to the bill denied the allegations, and sev- 
eral affidavits were appended to the bill and answer, in sup- 
port, respectively, of each, and by. which it appeared that 
the present complainant sought to show an attempt at settle- 
ment, promises to meet for the purpose, etc., and compromise 
or arrange the matter out of Court, and denial of the facts 
stated, ete. Held, Under the facts in this case, it was not 
error in the Court below to refuse an injunction. The orig- 
inal jurisdiction to grant or refuse injunctions is vested, by 
law, in the Court below, and it is only in cases where the 
facts show, in the opinion of this Court, an abuse of the dis- 
cretion, that such judgment of the Court will be set aside. 
The legal discretion is properly vested in the Court having 
original jurisdiction, and this Court will recognize the exer- 
cise of that legal discretion with no suspicious criticisms ; 
but only in cases where an error in law has been committed 
by the Judge granting or refusing injunctions, will we in- 
terfere. 
Judgment affirmed. 


A. R. and H. G. Wrieut, for plaintiff in error. 


Witu1amM A. Watton, for defendant. 
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JAMES HAtsEs ¢ al., plaintiffs in error, vy. Mary WortTHy 
et al., defendants in error. 


Pending this cause, the parties agreed upon a compromise. 
To carry it out, it was necessary to have the cause remanded 
that an agreed verdict might be taken. By consent, this 
Court, without looking into the record, reversed the judg- 
ment below to carry out said compromise. 


McCourcuin & SuumareE, for plaintiffs in error. 
D. A. WALKER; J. A. GLENN, for defendants. 


J. M. B. Carxton, plaintiff in error, vs. ANNIE E, CaRL- 
TON, defendant in error. 


Alimony. Practice in Supreme Court. From Fulton 
county. October Term, 1870. 


Mrs. Carlton sued her husband for divorce. Pending the 
action, an order for temporary alimony was passed in her be- 
half. Carlton exeepted, and brought the case here. It was 
dismissed because it was prematurely here. 


GARTRELL & STEPHENS; THRASHER & THRASHER, for 
plaintiff in error. 


Mywnatr & DELL, for defendant. 
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Morris Koay, plaintiff in error, vs. GREEN B. Lovert, 
defendant in error. 


This Court will not hear evidence to show that the date of the Judge’s 
certificate to a bill of exceptions is wrong. (R.) 


As appeared by the dates, this bill of exceptions was cer- 
tified on the 24th of August, 1870, and service was acknow}l- 
edged on the 9th of September, 1870. Defendant’s counsel 
moved to dismiss it, beeause the service was more than ten 
days after the Judge certified it. 

Plaintiff’s counsel said these dates were incorrect, and pro- 
posed to show by evidence that they were, and that the ser- 
vice was made within ten days from what should be the date 
of the certificate. The Court would not hear the evidence 
and dismissed the case. 


DunwaP Scort, for plaintiff in error. 


UnpDErwoop & Rowe tt, for defendant. 


Morris Kosy, plaintiff in error, vs. GREEN B. Lovett, 
defendant in error. 


Ifa meritorious bill of exceptions be dismissed here because of a mis- 
take made by the certifying Judge and without the fault of counsel, 
equity will restrain the enforcement of the judgment thus affirmed 
till the matters set up in the dismissed bill of exceptions can be 
heard. (R.) 


Mistake. Res adjudicata. Before Judge Harvey. Floyd 
county. July, 1871. 


After Kohn’s bill of exceptions was dismissed, for the 
reasons stated in the last case, ante, the remittitur from this 
Court affirming the judgment, was made the judgment of 
the Court below, a fi. fa. was issued and was proceeding 
against Scott. Kohn filed his bill averring the facts to show 
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that there was merit in his cause; that the date of the cer- 
tificate was not when the Judge did sign it; that he failed 
to date it correctly by mistake or oversight, and that this 
was unknown to his counsel till too late to have it corrected, 
under the rules of this Court; and he stated facts going to 
show that his counsel was free from laches, to-wit: that he 
wrote and dated the certificate, supposing the Judge would 
sign it that day; that the Judge went away without doing 
so, but subsequently signed it, without changing the date, 
and handed it to counsel, who did not look at it, (being in 
haste), but, supposing it was right, filed it in office, with the 
acknowledgement of service upon it, and subsequently was 
prevented from suing it because Lovett’s counsel took the 
copy from the Clerk’s office and the original was in this 
Court, ete. 

Lovett answered the bill, stating facts tending to show 
that there was no merit in the cause, and that the failure to 


get the certificate properly dated at the time, or subsequently 
corrected in time, was owing to the laches of Kohn’s counsel, 
and resisted the injunction because of these matters, and be- 
cause the cause was res adjudicata. 

The Court refused to continue the injunction, and that is 
assigned as error. 


Dunuap Scort, for plaintiff in error. 


Unperwoop & Rowe Lt, for defendants. 


LocuRANE, Chief Justice. 


A bill of exceptions in this case was dismissed, by reason 
of the date in the Judge’s certificate. The complainant in 
this bill, who was plaintiff in error, filed his bill to enjoia 
the collection of the judgment, and for a new trial, and al- 
leged the mistake of the Judge presiding at the trial, in the 
date of the certificate to the bill of exceptions, which had 
been dismissed on this ground only, that there was no neg- 
ligence on the part of counsel], etc., and presented a merito- 
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rious case for the consideration of the Court. The presiding 
Judge then granted a temporary injunction, but upon the 
hearing, dissolved it, and this is the error we are called upon 
to review. 

We are of opinion the Court erred in not retaining the in- 
junction, Courts of equity are open to grant relief in cases 
of great injustice and wrong, arising from mistake without 
negligence and fault upon the part of counsel or parties, 
The dismissal of the case was owing to the misdate of the 
Judge in his certificate. It was the duty of the Judge to 
have put the correct date. The fault was not one for which 
the law should punish parties, and for which, under the rules, 
the case was dismissed. It was not beyond the reach of a 
Court of equity to interpose and take jurisdiction of the par- 
ties and subject matter, and if it appeared there was merit 
in the case, and injustice would result from the act or mistake 
of the Judge in the premises, it was the duty of a Court of 
equity to enjoin the collection of the judgment, and stay pro- 
ceedings until a fair and full hearing upon the merits had 
been had. 

Judgment reversed. 


GeorGE Buiss & Company ef al., plaintiffs in error, vs. 
ANNIE E. Rawson, administratrix, defendant in error. 


Where several citizens and residents of the State of New York, with a 
citizen and resident of Georgia, filed a bill in equity, in one of the 
Courts of this State, against a citizen of Georgia, who was an admin- 
istratrix of an intestate’s estate, charging a mal-administration, and 
praying the Court to direct the administration and cause the assets to 
be paid out in their order, according to the claims against them; and 
an order was taken on the motion of the complainants, making all the 
creditors parties plaintiff to the bill, and directing them to bring in 
their claims, and the administratrix answered the bill, setting up, 
among other things, that the estate was insolvent, the claims intricate 
and conflicting, and praying a marshaling of the assets, and, on her 
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motion, the creditors were restrained from bringing separate suits, and 
required to await the marshaling prayed for; and the non-resident 
plaintiffs moved, under the Act of Congress of 1867, and the Acts of 
which it is amendatory, to remove their cause to the Circuit Court of 
the United States for the District of Georgia: 

Held, 1. That the case made in the record is one in which the rights of 
the non-resident plaintiffs, in their controversy with the defendant, 
cannot be adjudicated without the presence of the complainants, who 
are resident citizens of Georgia. 

2. The Acts of Congress for the removal of causes from the State Courts 
to the Circuit Courts of the United States, do not provide for the 
removal of a cause, by one of several non-resident plaintiffs, who 
is a co-plaintiff with citizens of Georgia, except in cases where the 
controversy between the non-resident plaintiffs and the defendant can 
be settled without the presence of plaintiffs who are resident citizens 
of this State. Warner, Judge, dissenting. 


Removal of causes to United States Courts. Before Judge 
CiaRK. Dougherty Superior Court. September Term, 1870. 


George Bliss & Company, and other resident creditors of 
Rawson, deceased, with Trowbridge, Dwight & Company, 


his non-resident creditors, filed their bill against Mrs. Annie 
E. Rawson, as administratrix of her deceased husband, charg- 
ing that she had had set apart to her, as her year’s support, an 
excessive sum, and was doing other specified things, contrary 
to her duty, as administratrix, and detrimental to the inter- 
ests of said creditors. And they prayed that all the creditors 
should become complainants in said bill, and have the assets 
marshaled, ete. The Court ordered all the creditors to come 
in and present their claims and have them adjusted accord- 
ing to equity. 

Mrs. Rawson filed her answer, and in it set up a cross-bill 
against all the creditors, charging that she was entitled to said 
year’s support, to dower, and to an homestead. She showed 
that said estate was insolvent, that the claims against it were 
conflicting and intricate, and also prayed for a marshaling of 
said assets. She also prayed that all the creditors be enjoined 
from suing on their claims and be required to await the said 
marshaling of the assets. This injunction was granted. 
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Then came Trowbridge, Dwight & Company, and, comply- 
ing with the requisitions of the Acts of Congress, moved to 
remove the cause, as to themselves, into the United States 
Circuit Court. The Court refused to remove it, and that is 
assigned as error. 


Hines & Hopss; Vason & Davis, for plaintiffs in error. 


Wricat & WARREN, for defendant. 


McCay, Judge. 


1. If this case can be removed to the Circuit Court of the 
United States, it must be by the Act of Congress of 1867: 
Brightly’s Digest. The Act of 1789 and the Act of 1866 
apply, in terms, only to defendants: Brightly’s Digest. Un- 
der the Act of 1789, the Courts uniformly held that one of 
several defendants could not remove the suit. If there were 
more than one real defendant, and all were non-residents of 
the State, then all must join in the motion, If there was 
one of the defendants resident of the State in the Courts of 
which the suit was pending, the case was not removable at 
all, since the resident defendant could not remove his suit, 
and the Act directed the State Court to proceed no further 
with the suit. 

By the Act of 1866, it was enacted that one of several de- 
fendants might move his suit, provided the Federal Court 
could adjudge the controversy between him and the plaintiff 
without the presence of the other defendants. And the Act 
expressly provided that the State Court should not, by the 
effeet of the removal, be stopped from proceeding against the 
other defendants: Act of 1866, Brightly’s Digest. And this 
restriction of the right of one of several defendants to re- 
move was not because of the policy of the matter, but be- 
cause it would have been unconstitutional to carry before the 
United States Courts an ordinary controversy between citi- 
zens of the same State: Constitution United States, Article 
ITI. 

As to plaintiffs, there is no express authority for one of 
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several plaintiffs, who is joined as plaintiff with other plain- 
tiffs resident citizens of the State in which the suit is 
brought, to move his case at all. The Act of 1867 says 
any plaintiff or any defendant. The Act of 1789 had said a 
defendant, and the Courts had held that this meant, not one 
of several defendants, but the party—the whole defendant. 

It is hard to see why the words should receive one con- 

struction in the Act of 1789 and another in the Act of 1867. 
The constitutional inability of the United States Courts to 
determine a controversy between citizens of the same State, 
is just as clear in the case of plaintiffs as defendants; and 
the Act of 1867 contains the same prohibition against the 
State Court going on with the suit as was in the Act of 
1789, a prohibition, which was not in the Act of 1866, since 
the latter Act providing for the case of one of several de- 
fendants, has directly the contrary provision. 
- 2. But admitting that it was the object of the Act of 1867 
to permit one plaintiff to remove his suit, when there were co- 
plaintiffs, citizens of the State in which the suit is pending, 
it is very clear to me, that his right must be restrained by 
the qualification that his controversy with the plaintiff must 
be of such a character as that it can be determined without 
the presence of his co-plaintiffs who are citizens of Georgia. 
And this, for the obvious reason that the Courts of the 
United States have no jurisdiction, except in special cases, of 
controversies between citizens of the same State. 

The only real question, therefore, in this case is, whether 
the dispute, as it is made by the record in this case, between 
Trowbridge, Dwight & Company and Mrs. Rawson, can be 
settled without the presence of the co-plaintiffs, who are citi- 
zens of this State. Trowbridge, Dwight & Company did not 
so think when they filed their bill; since, they made three 
Georgia citizens co-plaintiffs with themselves. The contro- 
versy necessarily involves the question—W hat are the rights 
of Tift, Cruger and others against Mrs. Rawson? It involves 
the marshaling of the assets of the estate, and the settlement 
of the disputes of the various creditors with each other, and 
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with Mrs. Rawson, as administratrix and as an individual. 
It is, in fact, impossible te grant the prayer of this bill, with- 
out deciding the preferences between Cruger and Tift, and the 
validity of their claims against the estate of Rawson. We do 
not well see, either, how the Circuit Court of the United 
States can decide upon the validity of the award of the com- 
missioners, nor how it can direct the administration. These 
parties have sought our forum, they have joined with citizens 
of this State in a suit, they have forced, by their motion, vari- 
ous other citizens of Georgia to come into the controversy as 
co-plaintiffs with themselves, and we think it accords neither 
with the letter nor spirit of the Acts of Congress, to permit 
them to withdraw their suit into another jurisdiction, leaving 
behind them those whom they have themselves put into liti- 
gation with each other and Mrs. Rawson. 
Judgment affirmed. 


LocurANE, C. J., concurred, but furnished no opinion. 


WARNER, Judge, dissenting. 


Trowbridge, Dwight & Company, with other creditors re- 
siding in this State, filed a bill against the administratrix of 
C. W. Rawson, deceased, to marshal the assets of that estate, 
Trowbridge, Dwight & Company claiming to be mortgage 
creditors of the intestate. Mrs. Rawson, the administratrix, 
filed her answer in the nature of a cross-bill, claiming dower, 
one year’s support for herself, and a homestead for her chil- 
dren, out of the intestate’s estate, and obtained an injunction 
against the complainants in the original bill. Trowbridge, 
Dwight & Company filed their petition, as non-resident cred- 
tors, to remove the suit from the State Court to the Circuit 
Court of the United States, under the provisions of the Acts 
of Congress, of 1866 and 1867. In my judgment, the Court 
below should have granted the order for the removal of the 
suit, as was held by this Court in Stewart & Cutts vs. Mor- 
decai, 40th Georgia Reports, 1. 


Vou, xLi11—12, 
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